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ARTICLES

AN OVERVIEW OF THE UNIFORM LAND
TRANSACTIONS ACT AND THE UNIFORM
SIMPLIFICATION OF LAND TRANSFERS
ACT '

Jon W. Bruce*

Introduction

The Uniform Land Transactions Act (ULTA) and the
Uniform Simplification of Land Transfers Act (USLTA) re-
cently were approved by the National Conference of Commis-
sioners on Uniform State Laws and recommended to the sev-
eral states for adoption. The symposium which follows this
article thoroughly analyzes ULTA and USLTA in light of cur-
rent Florida law. The purpose of this article is to review the
development of these acts and place them in general perspec-
tive. Thus, the reader will have a rough framework within
which the more specialized and detailed student analysis may
be placed.

I. HISTORICAL BACKGROUND

A historical note is initially in order. The Commissioners
began work in this area in 1969 by appointing a special com-
mittee to draft an act that would revolutionize and standard-
ize real property law in the way the Uniform Commercial
Code (UCC) accomplished that task for personal property
law.! The special committee responded with an original draft

* Visiting Professor, Vanderbilt University School of Law; on leave of absence
from Stetson University College of Law. B.A. 1966, Hanover College; J.D. 1969, Col-
lege of William and Mary.

1. ULTA, Prefatory Note (1977 version); id. § 1-102, Comment. See Kratovil,
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2 Stetson Law Review [Vol. X

entitled ULTA, which covered the gamut of real property is-
sues including contracts, conveyances, mortgages, condomini-
ums, recording, priorities, mechanics’ liens and land records.
After considerable deliberation the Commissioners decided in
1975 that the original draft was unwieldy and should be bro-
ken into three separate acts. The material dealing with con-
tracts, conveyances, and mortgages was retained and approved
in 1975 under the ULTA label.? The portion of the original
draft dealing with recording, priorities, mechanics’ liens, and
land records was separated for further consideration. It was
redrafted as USLTA and approved by the Commissioners in
1976.2 The portion of the original draft dealing with condo-
miniums was also separated for further consideration. It was
redrafted as the Uniform Condominium Act and approved by
the Commissioners in 1977.* Because the Uniform Condomin-
ium Act deals with a highly specialized area and approaches
that area in a manner that is significantly different from the
ULTA and USLTA approach, it is not treated in this article.®

State legislatures did not immediately react to the Com-
missioners’ approval of ULTA in 1975 and USLTA in 1976.
One reason for this legislative reticence was that the American
Bar Association withheld its approval of the acts pending a
thorough review of each of them. Committees appointed by
the Real Property Division of the Section of Real Property,
Probate and Trust Law of the ABA studied ULTA and
USLTA and suggested numerous drafting changes to each act.
The Commissioners met with the ABA committees and as a
result formally amended ULTA and USLTA in 1977.% The
ABA in turn approved both acts as amended in February,
1978. The current versions of ULTA and USLTA are the sub-

The Uniform Land Transactions Act: A First Look, 49 S1. Jouns L. Rev. 460 (1975).

2. ULTA, Prefatory Note (1977 version).

3. USLTA, Prefatory Note (1977 version).

4. Uniform Condominium Act, Prefatory Note.

5. See generally, Jackson & Colgan, The Uniform Condominium Act from a Lo-
cal Government Perspective, 10 Urs. Law. 429 (1978); Judy & Wittie, Uniform Con-
dominium Act: Selected Key Issues, 13 Rear Prop., ProB. & Tr. J. 437 (1978);
Rohan, The “Model Condominium Code”—A Blueprint for Modernizing Condomin-
ium Legislation, 78 CoLumM. L. Rev. 587 (1978).

6. ULTA, Prefatory Note (1977 version); USLTA. Prefatory Note (1977 version).
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1980} Overview of ULTA and USLTA 3
ject of this article and the following student comments.”

II. UNIFORM LAND TRANSACTIONS ACT (ULTA)
A. Coverage

ULTA covers all contractual transfers of real property in-
cluding but not limited to deeds, leases, mortgages, deeds of
trust, installment land contracts, easements, and restrictive
covenants.® It is divided into three substantive articles: Article
1—General Provisions, Article 2—Contracts and Conveyances,
and Article 3—Secured Transactions.?

B. Purposes

The Act is multipurposed. First and foremost, it is
designed to achieve uniformity in real estate sales and secur-
ity transactions. Uniformity in this area is needed primarily to
facilitate the operation of the national secondary mortgage
market, but also to make more economic and efficient the ever
increasing number of real estate sale and loan transactions in-
volving citizens of more than one state.!®

Second, ULTA was drafted to simplify, clarify, and mod-
ernize the law governing real estate transactions.’* Much of
real property law is rooted in the customs and practices of
early common law England. In many instances the original
common law rule lingers in this country long after the reason
for its existence has vanished and the rule itself has been
abolished in England.?®* The Act is designed to eliminate or

7. Care must be taken when dealing with previous articles on ULTA and USLTA
to determine the status of each act at the time the commentary was written.

8. ULTA, Prefatory Note (1977 version). See generally, Kratovil, supra note 1;
Murray, The Proposed Uniform Land Transactions Act, T ReaL Est. REv. 64 (1977);
Pedowitz, USLTA-ULTA Perspective, 57 TrrLe News 23 (1978); Special ABA Com-
mittee Report, Summary of the Uniform Land Transactions Act; 13 ReaL Prop.,
Pros. & Tr. J. 672 (1978).

9. ULTA also contains a fourth article that sets an effective date for the Act and
provides from repeal of inconsistent statutes.

10. ULTA, Prefatory Note (1977 version); id. § 1-102.

11. Id. Prefatory Note.

12, E.g., Present covenants for title could not be transferred to a subsequent
grantee at early common law because of the then existing prohibition against as-
signing choses in action. Although the nonassignability rule was changed 100 years
ago, most states continue to follow the common law principle. England, on the other
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4 Stetson Law Review [Vol. X

modify these outmoded concepts.

Third, ULTA is intended to add a measure of consumer
protection to real property law.!® In this regard, the Act in-
troduces the concept of the “protected party”. A protected
party is, basically, one who purchases or gives a security inter-
est in realty that he occupies as his residence.* He is pro-
tected in ways too numerous to detail here. As a general mat-
ter, most of the protection is by way of restrictions on the
protected party’s freedom to contract away rights given him
by the Act.’® These restrictions are specifically designed to
protect against overreaching and defeated expectations in
consumer transactions.®

C. Article 1—General Provisions

Two of the most noteworthy aspects of Article 1, the
statement of purposes and the introduction of the protected
party concept, are discussed immediately above. Other impor-
tant provisions deserve similar consideration.

The similarity between Article 1 of ULTA and Article 1
of the UCC is striking; many of ULTA’s definitions and prin-
ciples are borrowed directly from that source. Two significant
examples should be noted. First, the related concepts of “good
faith” and “unconscionability” are taken straight from the
UCC.** Thus, ULTA requires good faith in the performance
and enforcement of all real estate transactions.’® It also per-
mits a court to refuse to enforce any real estate contract or
contract clause on the grounds of unconscionability.® These
two principles operate in concert on every real estate transac-
tion. The good faith concept allows a court to add provisions

hand, abandoned it long ago when the reason for the rule ceased to exist. Schofield v.
The Iowa Homestead Co., 32 Towa 317, 7 Am. Rep. 197 (1871). See J. CRIBBET, PRIN-
ciPLEs OF THE LAw oF ProPERTY, 272-73 (2d ed. 1975). See also text accompanying
notes 43-51 infra.

13. ULTA, Prefatory Note (1977 version); id. § 1-102.

14. Id. § 1-102, Comment; § 1-203(a).

15. Id. § 1-203, Comment 1.

16. Id. Prefatory Note.

17. UCC §§ 1-208, 1-205 (1972 version).

18. ULTA, § 1-301 (1977 version).

19. Id. § 1-311.
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1980] Overview of ULTA and USLTA 5

to the contract to produce a just result. The unconscionability
concept permits a court to remove provisions from the con-
tract that might produce an unjust result.*

Another UCC position adopted by ULTA in Article 1 is
that usage and course of dealing may be used to supplement
or qualify the terms of a real estate agreement.?* Although
this provision may be less important in real estate transac-
tions than personal property transactions, it represents a sen-
sible recognition that business practice and custom necessarily
underlie the formulation of all agreements concerning realty.?*

Article 1, however, is more than just an adaptation of
UCC principles to real property. It also deals with matters pe-
culiar to real property law. For example, the doctrine of
merger by deed is abolished.?® Under ULTA the grantee no
longer gives up his rights under the contract when he accepts
a deed. This approach represents an extension of the ten-
dency of many state courts to avoid automatic application of
the doctrine, particularly in cases where a contract to convey
contains promises as to the fitness or condition of the prop-
erty involved.** '

In summary, the significance of Article 1 lies in its em-
bodiment of personal property principles expressed in the
UCC, the inclusion of the protected party concept, and the
elimination of the outmoded doctrine of merger by deed.

D. Article 2—Contracts and Conveyances

Article 2 applies to deeds, leases, and contracts to con-
vey.?® The principle of freedom of contract underlies this por-
tion of the Act. Thus, the rules stated are intended primarily
to be “gap-filling” rules, generally subject to contrary agree-
ment by the parties.?®* Because many of these rules are

20. Kratovil, supra note 1 at 466.

21. ULTA § 1-303 (1977 version); UCC § 1-205 (1972 version).

22. See Kratovil, supra note 1 at 470.

23. ULTA § 1-309 (1977 version).

24, See Dunham, Merger by Deed—Was It Ever Automatic? 10 Ga. L. Rev. 419
(1976). (The author discusses the effect of ULTA upon existing law in this area.)

25. ULTA §§ 2-101, 2-102 (1977 version).

26. Id. § 2-102, Comment; Maggs, Remedies for Breach of Contract Under Arti-
cle Two of the Uniform Land Transactions Act, 11 GA. L. Rev. 275-296 (1977).
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6 Stetson Law Review [Vol. X

adopted from Article 2 of the UCC,*” the commercial lawyer
initially may feel more comfortable with Article 2 of ULTA
than will the real property lawyer.2®

The principles of existing real property law affected by
Article 2 are too numerous to mention in this overview. In-
stead, only the most significant aspects of Article 2 will be
touched upon in order to convey a general sense of its impact.
Contract formation, performance, and remedies for breach
will be treated in that order. Then the warranties that accom-
pany a conveyance will be discussed.

With respect to contract formation, ULTA contains a lib-
eral version of the Statute of Frauds that no longer requires
all material terms of the agreement be contained in a written
memorandum.?® A writing is sufficient if it contains a descrip-
tion of the real estate, a means of fixing the price, and an indi-
cation that the parties intended to create a contract to con-
vey.*® This provision reflects the apparent philosophy that the
courts should enforce the expectations of the parties if at all
possible.3!

The Act also continues the well recognized part perform-
ance exception to the Statute of Frauds. At present, there are
at least five different views as to what acts are necessary to
constitute part performance.? ULTA resolves the controversy
by providing that possession plus part or full payment is suffi-
cient to satisfy the statute.®® This provision is noteworthy pri-
marily because it illustrates how the Act can eliminate confu-
sion by establishing a uniform standard to take the place of a
wide diversity of authority on a subject.

Once a binding real estate contract is formed, questions
often arise with respect to performance. ULTA specifically

27. ULTA § 2-101, Comment (1977 version).

28. Maggs, supra note 26 at 276.

29. ULTA § 2-201(a) (1977 version). See id. § 2-203 for treatment of the open
price terms issue.

30. Id. § 2-201(a).

31. See id. §§ 2-202, 2-203, and 2-204 for other manifestations of this philosophy.

32. See J. CRIBBET, supra note 12 at 131.

33. ULTA § 2-201(b) (1977 version). This section also provides inter alia that an
oral contract is enforceable if the party seeking enforcement has changed his position
in reasonable reliance on the contract and if injustice can be avoided only by enfore-
ing the contract.
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1980] Overview of ULTA and USLTA 7

adopts the personal property doctrine of substantial perform-
ance.** In furtherance of this general theory, Article 2 pro-
vides that failure to perform at a particular time generally
does not discharge the duties of the other party unless the
contract expressly states otherwise.*® The boiler-plate “time is
of the essence” clause is not sufficient to accomplish the dis-
charge.®® The contract must provide explicitly that failure to
perform at the time specified discharges the duties of the
other party.®”

If one of the parties to a real estate contract fails to per-
form as required by the contract, the remedy for breach be-
comes an issue. ULTA’s approach to this question is designed
both to permit the victim of the breach to freely utilize all
available remedies and to prevent the creation of a cloud on
title.3® The Act spells out the circumstances under which ei-
ther party may cancel,*® seek specific performance,*® or re-
cover damages.** Much of this material is borrowed from the
UCC, but the Commissioners have, in most cases, made the
adjustments necessary to apply these principles properly to
real property.*®

Even after the contract is fully performed by conveyance,
important issues remain with respect to the warranties in-
cluded in the conveyance. This is perhaps the area in which
Article 2 makes the most important change in existing law.*
ULTA deals with both warranties of title and warranties of
quality.*

34. Id. § 2-301.

35, Id. § 2-302.

36. Id. § 2-302(c).

37. Id.

38. Maggs, supra note 26 at 276; ULTA, § 2-502, Comment (1977 version).

39. ULTA §§ 2-502(a), 2-509(a) (1977 version).

40. Id. §§ 2-506, 2-511. Existing law is continued except that the seller is no
longer automatically entitled to specific performance. It is available to him under
ULTA only if he is unable to resell the property.

41, Id. §§ 2-504, 2-505, 2-507, 2-510, 2-513, 2-514, 2-515, 2-516.

42. Article 2 also continues the twin concept of the vendor’s lien and the ven-
dee’s lien (§§ 2-508, 2-512) and contains a statute of limitations (§ 2-521).

43. Murray, supra note 8 at 66; Special ABA Committee Report, supra note 8 at
673.

44, See generally Note, Real Property—Warranties in the Uniform Land
Transactions Act of 1975—Progression or Retrogression for Pennsylvania? 49 Temp.
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At common law and in most states today, no warranties
of title are implied in a deed.*® Even if warranties of title are
expressly given, only the “future” warranties run with the
land.*® ULTA turns this approach around. Under Article 2,
every deed is a general warranty deed unless the warranties of
title are specifically excluded.*” Further, all warranties of title
extend to the buyers’ successors in interest unless the deed
provides to the contrary.*® The former provision is founded on
the logical premise that warranties are expected by the
grantee. The latter provision is based on a long overdue recog-
nition that the distinction between “present” and “future”
covenants was originally made at a time when contract rights
were not freely assignable.*®

ULTA also adopts and expands the recent judicial trend
toward implying a warranty of quality in real estate sales
where the seller is in the business of selling his own proper-
ties.®® The warranty of quality may, however, be excluded ex-
cept when the purchaser is a protected party.®* This is an ap-
propriate move away from the antiquated caveat emptor
doctrine.

On the whole, Article 2 represents a reasonably effective
attempt to bring uniformity and certainty to real estate sales
and conveyances by adopting many rules and principles of the
UCC. Of greatest importance is its imposition of implied war-
ranties of title and quality in all conveyances.

E. Article 3—Secured Transactions

The Commissioners acknowledge that Article 3 “covers
the portion of real estate law where the need and desirability

L. Q. 162 (1975).

45. C. SmitH & R. Bover, SURVEY OF THE LAwW OF PROPERTY, 311 (2d ed. 1971).

46. Id.

47. ULTA § 2-306 (1977 version).

48. Id. § 2-312(a).

49, The primary reason why covenants of title did not extend to the grantee’s
successors was that a chose in action could not be assigned at common law. See note
12 supra. Thus, the courts were forced to develop the concept of privity of estate to
enable the “future” covenants to run with the land.

50. ULTA § 2-309 (1977 version). A real estate broker acting for another is not a
professional seller within the meaning of ULTA.

51. Id. § 2-311.
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1980] Overview of ULTA and USLTA 9

of uniformity is most pressing.”®® The existing diversity of
state law on real estate financing has created numerous
problems. In fact Congress has evidenced concern that the
lack of a uniform system of foreclosure alone inhibits the free
flow of mortgage money, causes delay in foreclosure resulting
in property depreciation and “equity skimming,” and in-
creases costs associated with foreclosure.®® Thus, state legisla-
tures should give special consideration to enacting Article 3 if
they desire to avoid federal intervention in this area.®

Article 3 applies to any transaction, regardless of form,
intended to create a security interest in real estate.®® Mort-
gages, deeds of trust, installment land contracts, and all other
security devices are treated the same.®® In order to avoid con-
fusion between existing mortgage law and this new compre-
hensive approach, the Commissioners adopted a set of defini-
tions based on those found in Article 9 of the UCC. For
example, under ULTA a mortgage is termed a “security agree-
ment,” a mortgagor is called a “debtor”, and a mortgagee is
labeled a “secured creditor”.%?

After establishing this new terminology, Article 3 pro-
ceeds to make significant substantive changes in several as-
pects of real estate finance law. Areas covered include the na-
ture of the underlying obligation, the nature of the security
agreement, the rights and duties of the parties before foreclo-

52. Id. Article 3, Introduction Comment. See generally, J. BRUCE, REAL ESTATE
FINANCE IN A NutsHeLL 199-206 (1979); Bruce, Mortgage Law Reform Under the
Uniform Land Transactions Act, 64 Geo. L.J. 1245 (1976); Kuklin, The Uniform
Land Transactions Act: Article 3, 11 Rear Prop. Pros. & TR. J. 12 (1976); Sanders,
Impact of the Proposed ULTA on Florida Mortgage Law, 52 Fra. B.J. 296 (1978);
Comment, Secured Transactions Under Article 3 of the Uniform Land Transactions
Act, 1976 Wisc. L. Rev. 899.

53. See Federal Mortgage Foreclosure Act of 1973, H.R. 10688, 93d Cong., 1st
Sess. § 402 (1973). This was a proposal to establish a uniform foreclosure system for
federally related mortgages. It was not enacted.

54. Federal agencies already have begun to challenge the applicability of local
mortgage law to the federal government. In several cases, state law has been held to
have been preempted by federal law or policy on the subject. G. OsBoRNE, G. NELsON
& D. WhrtMAN, ReEaL EstaTe FINaNCE Law § 11.6 (1979) [hereinafter cited as
OSBORNE.].

55. ULTA § 3-102 (1977 version). Nonconsensual liens such as mechanics’ liens
are covered in USLTA.

56. Id. § 3-102, Comment.

57. Id. § 3-103.
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sure, and the foreclosure process. The effect of ULTA on ex-
isting law in each of these areas will be discussed briefly in the
following paragraphs.

ULTA makes two significant changes in the law governing
obligations secured by real property. First, the Act clears the
fog that presently surrounds the security and priority status
of advances made under mortgage future advance clauses.®®
Article 3 gives future advances made by the ordinary secured
creditor priority over intervening liens if the advances are ob-
ligatory advances or optional advances made without knowl-
edge of the intervening interest and if the maximum amount
of the obligation secured does not.exceed the amount stated
in the security agreement.®® Construction lenders are given
more favorable treatment. Their future advances to complete
construction are exempt from the face amount limitation and
receive absolute priority over intervening liens irrespective of
knowledge.®® This approach is reasonably designed to accom-
modate the economic pressures placed on construction lenders
to advance funds to complete a project even though the se-
cured debtor is in default and the advances are no longer
obligatory.®!

The second important change in the underlying obliga-
tion area is found in the usury statute contained in Article 3.%2
Nationwide adoption of such a uniform usury law would par-
tially alleviate the adverse impact on the housing market that
results from the almost infinite variety of state statutes on the

58. There is a complex split of authority among the states with respect to the
priority of the lien for future advances over an intervening lien. Often the resolution
of the question is based upon whether the future advance was “optional” or “obliga-
tory” and whether the mortgagee had notice of the intervening lien when he made the
future advance. See J. BRUCE, supra note 52, at 63-70; OSBORNE, supra note 54 at §
12.7.

59. ULTA §§ 3-205(c), 3-301(b) (1977 version). The secured creditor is even pro-
tected for advances that cause the total obligation to exceed the maximum amount
stated if the advance is to pay tazes or insurance or otherwise protect his security
interest. Id. § 3-205(e)(1).

60. Id. § 3-205(e)(2). The question of the priority of construction loan future
advances versus intervening mechanics’ liens is treated in USLTA. See USLTA § 5-
209 (1977 version).

61. See Note, Future Advances Under the ULTA and the USLTA: The Con-
struction Lender Receives a New Status, 3¢ WasH. & Leg L. Rev. 1027 (1977).

62. ULTA §§ 3-401 to 3-405 (1977 version).
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1980] Overview of ULTA and USLTA 11

subject. The adverse impact is particularly great when infla-
tion causes interest rates to bump against unrealistically low
usury ceilings.®® The uniformity provided by ULTA is of some
help in this regard, but it is no panacea. Although Article 3
contains no limit on interest rates for business and commer-
cial loans, it allows each state to set a maximum rate for loans
to protected parties.®* Thus, individual state legislatures may
continue to set and maintain unrealistically low usury limits
on residential loans.

Article 3 also deals with the nature of the security agree-
ment. As mentioned earlier, all consensual transactions in-
tended to create a security interest in real estate are treated
similarly.®® The form of the transaction is irrelevant. Further,
although a security agreement is generally effective according
to its terms,®® it is still subject to the good faith and conscion-
ability requirements also discussed previously.®’

After addressing questions involving the nature of the ob-
ligation and the security agreement, Article 3 deals with the
pre-foreclosure rights and duties of the parties. Two notable
examples should be sufficient to convey the significance of the
Act in this area. (1) ULTA realigns the relationship of the
parties as to possession of the property. The Act eliminates
the distinction among “lien”, “title”, and “intermediate” the-
ory jurisdictions by giving the debtor the right to possession
until default and the creditor the right thereafter.®® Further, it
encourages the secured creditor to take possession to protect
his security rather than to seek appointment of a receiver.®®
Thus, overall costs resulting from invocation of the cumber-
some receivership process are reduced.” (2) Article 3 recog-
nizes “due-on-sale” clauses and permits enforcement by the
lender whenever he believes that it is in his economic best in-

63. See generally Gallese, Hope for Housing, Wall St. J., Jan. 14, 1980, at 1, col.

64. ULTA § 3-403(b) (1977 version).
65. See text at note 55 supra.

66. ULTA § 3-201 (1977 version).
67. See text at notes 17-19 supra.
68. ULTA § 3-502 (1977 version).
69. Id. §§ 3-503, 3-504.

70. Id. 3-504, Comment 1.

HeinOnline -- 10 Stetson L. Rev. 11 1980-1981



12 Stetson Law Review [Vol. X

terest to exercise his rights under such a clause.” The wisdom
of this automatic enforcement approach, however, is question-
able in light of the growing trend among state courts to per-
mit enforcement of “due-on-sale” clauses only if the lender
can demonstrate that his security will be impaired by the pro-
posed sale.?®

ULTA’s changes in the pre-foreclosure rights and duties
of the parties are significant, but the foreclosure provision of
Article 3 is the Act’s reform of greatest import. Although fore-
closure by judicial sale is still always available,”® nonjudicial
power of sale foreclosure is the preferred method for foreclo-
sure under ULTA.™ The detailed notice and procedure provi-
sions that accompany the power of sale foreclosure portion of
the Act are designed to streamline the process and to over-
come any “due process” obstacles.” Thus, the Article 3 ver-
sion of power of sale foreclosure provides an adequate answer
to the criticism that state foreclosure techniques are generally
inefficient, ineffective and costly.”®

In general, Article 3 is the most significant portion of
ULTA because of its direct nationwide economic impact. Of
particular importance is its promulgation of an efficient out-

71. Id. § 3-208(a). The Act, however, limits a creditor’s power to impose a pre-
payment penalty at the same time he accelerates a loan under a “due-on-sale” provi-
sion. Id. § 3-208(b).

72. See, OSBORNE, supra note 54 at § 5.21-.27. State courts, however, will play a
lesser role in this regard if federal law is found to preempt the area. See Glendale
Fed. S. & L. Ass’n. v. Fox, 459 F. Supp. 903 (C.D. Cal. 1978) where a Federal Home
Bank Board resolution permitting due-on-sale clauses in mortgages originated by fed-
eral savings and loan associations was found to preempt state law on the question.
But see First Fed. S. & L. Ass’n of Englewood v. Lockwood, No. 79-2124 (Fla. 3d
DCA May 16, 1980) where it was held that federal regulations did not prevent a state
court from refusing, on equitable grounds, to enforce acceleration under a due-on-sale
clause contained in a federal savings and loan association mortgage.

73. ULTA § 38-509 (1977 version).

74. Id. §§ 3-505(c), 3-508. See Madway & Pearlman, A Mortgage Foreclosure
Primer: Part III, Proposals for Change, 8 CLEARINGHOUSE REv. 473 (1974); Pedowitz,
Mortgage Foreclosure Under the Uniform Land Transactions Act (As Amended), 6
ReaL Est. L.J. 179 (1978).

75. ULTA §§ 3-505 to 3-508 (1977 version). See OSBORNE, supra note 54 at §§
7.23-.30 for a discussion of due process issues in power of sale foreclosure.

76. See text at note 53 supra. There also is no statutory redemption period
under ULTA. Hence, another delay in the foreclosure procedure is eliminated. The
debtor is protected in other ways under the Act. See e.g. ULTA §§ 3-510, 3-513 (1977
version).
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1980] Overview of ULTA and USLTA 13

of-court foreclosure method designed to replace the existing
fragmented state foreclosure procedures.”

III. UNIFORM SIMPLIFICATION OF LAND
TRANSFERS ACT (USLTA)

A. Coverage

USLTA covers conveyancing, recording, priorities, mar-
ketability of title, miscellaneous nonconsensual encumbrances,
mechanics’ liens, and public land records.” It is divided into
six substantive articles: Article 1—General Provisions; Article
2—Conveyancing and Recording; Article 3—Priorities, Mar-
ketable Record Title, and Extinguishment of Claims; Article
4—Liens and Encumbrances; Article 5—Construction Liens;
and Article 6—Land Records.”

B. Purposes

USLTA is designed to complement UI.TA. Thus, it
serves many of the same purposes. Both acts are intended to
promote the interstate flow of funds for real estate transac-
tions and to protect consumer buyers and borrowers.®® In ad-
dition, USLTA was drafted to further the security and cer-
tainty of land titles, to reduce the costs of land transfers, to
balance the interests of all parties in the mechanics’ lien area,
and to create a more efficient system of public land records.®*

C. Article 1—General Provisions

One of the most important parts of Article 1, the state-
ment of purposes, is discussed above. The Article’s other note-

71. See Pedowitz, supra note 74 at 197-98.

78. USLTA, Prefatory Note (1977 version). See generally, Pedowitz, Uniform
Simplification of Land Transfers Act—A Commentary, 13 ReEAL Propr. Pros. & Tr.
dJ. 696 (1978) [hereinafter cited as Commentary); Pedowitz, supra note 8; Comment,
The Uniform Simplification of Land Transfers Act: Areas of Departure from State
Law, 73 Nw. U. L. Rev. 359 (1978) [hereinafter cited as Areas of Departure].

79. USLTA also contains a seventh article that sets an effective date for the Act
and provides for repeal of inconsistent statutes.

80. See text at notes 10-16 supra; USLTA § 1-102 (3) & (4) (1977 version). Al-
though ULTA also protects sellers, USLTA does not.

81. USLTA, Prefatory Note.
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worthy aspect is the general definitions section. Many of the
definitions are identical to those found in ULTA.?? Others are
borrowed from the UCC.®® In any event, it is imperative that
one keep these definitions firmly in mind when examining
USLTA, particularly when dealing with seemingly familiar
terms. Otherwise the Act may be grossly misinterpreted.®

D. Article 2—Conveyancing and Recording

Article 2 sets forth the requirements for a valid convey-
ance of real property that are essentially a restatement of ex-
isting law on the subject.?® The Act also provides that a con-
veyance still takes effect upon delivery.®®* However, under
USLTA an innocent third party who relies on the record will
no longer have his title defeated because of nondelivery be-
tween a prior grantor and grantee.®’

The portion of Article 2 dealing with recording represents
an additional significant change in prior law. Virtually all re-
strictions on the eligibility of documents for recordation are
abolished.®® Even the lack of an acknowledgment or witnesses
does not prevent recordation.®® Although this approach pro-
motes the efficient operation of the recorder’s office, the elimi-
nation of the requirement for an acknowledgment or witnesses
has been criticized on the ground that USLTA makes it sim-
pler for dishonest persons to deal with real estate.?® Neverthe-
less, the Commissioners’ position is that the existing require-
ments are anachronisms and that the recording problems they
create outweigh benefits resulting from their possible preven-
tion of fraud.”

Several more detailed facets of recording are also covered

82. Id. § 1-201. The “protected party” concept is not included in the Article 1
general definition section, but is picked up in Article 5. Id. § 5-105.

83. Eg., id. § 1-202.

84. See Commentary, supra note 78 at 697.

85. USLTA § 2-201 (1977 version).

86. Id. § 2-202.

87. Id. §§ 3-201, 3-202; see Commentary supra note 78 at 701. See also USLTA
§ 2-305 (1977 version) for the presumptions that recording imparts.

88. USLTA § 2-301 (1977 version).

89, Id. § 2-301(b).

90. Commentary, supra note 78 at 702.

91. Id. at 701.
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in Article 2. For example, the recordation of master forms and
memoranda of leases is permitted so that the volume of re-
corded material is reduced.®?

The significance of Article 2 lies in its overall simplifica-
tion of the recording process. Although some USLTA ap-
proaches in this area are subject to criticism,?® the Article rep-
resents a reasonable step in the right direction.

E. Article 3—Priorities, Marketable Record Titles,
and Extinguishment of Claims

This Article contains detailed rules to govern priorities
among conflicting interests in real property.®* As a general
matter a purchaser for value who records is given a favored
position that has been likened to the status of a holder in due
course under the UCC.?® In this regard Article 3 provides that
a purchaser for value who records his interest takes free from
prior unrecorded adverse claims unless the claim fits within
one of several narrowly drawn categories.?®

Article 3 also includes a complete marketable title act®’
and related curative provisions and limitations.®® The purpose
of the marketable title act is to limit title search to thirty
years and extinguish any interests that antedate the root of
title.?® The curative provisions and limitations are designed to
automatically correct various title defects after the defects
have been on record for a specified period and to resolve other
questions of title, such as adverse possession, as quickly as is
reasonably possible.’®® Thus, this portion of the Act greatly
simplifies title examination and should thereby reduce associ-

92. USLTA §§ 2-309, 2-310 (1977 version).

93. See text at note 90 supra.

94. USLTA §§ 3-201 to 3-214 (1977 version).

95. Areas of Departure, supra note 78 at 363-64.

96. USLTA § 3-202 (1977 version).

97. Id. §§ 3-301 to 3-309. USLTA'’s marketable record title provisions are derived
from the Model Marketable Title Act. Florida has already adopted legislation based
on the Model Act. See id. Art. 3, Part 3, Introductory Comment; FLA. StAT. §§
712,01-.10 (1979).

98. USLTA §§ 3-401 to 3-411 (1977 version).

99. Commentary, supra note 78 at 709.

100. Areas of Departure, supra note 78 at 364.
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ated costs.®?

F. Article 4—Liens and Encumbrances

Article 4 applies to miscellaneous liens and encumbrances
not covered elsewhere in the Act. Included are money judg-
ments, real estate tax liens, vendors’ and vendees’ liens, as-
sessment liens, and the doctrine of lis pendens.’®> The policy
underlying this portion of USLTA is to recognize liens and
encumbrances as created by other law and then provide a uni-
form system for their application and enforcement.!%?

G. Article 5—Construction Liens

This Article deals with the knotty problem of mechanics’
liens.2®* It is titled “Construction Liens” because the Commis-
stoners believed that the title “Mechanics’ Liens” would im-
properly imply that laborers were the primary beneficiaries of
the law.°®

One is at first tempted to say that an effort to bring uni-
formity to this area of the law is merely an exercise in futility
because two virtually insurmountable obstacles stand in the
way of reform. First, the variation among state mechanics’
lien laws is greater than in any other statutory area.’®® Thus,
the USLTA approach will be totally unfamiliar to the legisla-
tures of most states. Florida is a notable exception, because
the basic structure of Article 5 was borrowed from the existing
Florida mechanics’ lien law.’** Second, numerous
groups—owners, construction lenders, general contractors,
subcontractors, and material suppliers—have conflicting inter-
ests in the contest for priority. The Commissioners were
forced to strike a compromise that left all parties somewhat
unsatisfied.’°®¢ Hence, there are numerous potential opponents

101. Id.

102. USLTA § 4-101 (1977 version); see Commentary, supra note 78 at 713.

103. Pedowitz, supra note 8 at 26.

104. See generally, OSBORNE, supra note 54 at 734-49; R. PoweLL, THE Law or
Rear ProperTY 483-90 (1979).

105. USLTA, Art. 5, Introductory Comment (1977 version).

106. Id.

107. FrA. StaT. §§ 713.01-.37 (1979).

108. Commentary, supra note 78 at 715-17. The organizations representing sub-
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of Article 3 in each state.

Notwithstanding these obstacles, there is some possibility
that Article 5 will gain favor. The present variety of mechan-
ics’ lien laws has made the activities of national lenders, sup-
pliers, and builders more costly. The Act’s effort to indirectly
reduce building costs by achieving uniformity among the
states in this area is sure to attract some proponents. Further,
the Florida experience can be used as an example of how Arti-
cle 5 will work in practice.

With this background in mind, it is now appropriate to
examine briefly the major components of Article 5: (1) con-
struction lien claimants, (2) priority of the lien claimant over
third parties, and (3) the owner’s liability to the lien claimant
for payment already made to the general contractor.1°?

Under USLTA any person who furnishes materials or ser-
vices for construction is allowed a lien no matter how far he is
removed from the contracting owner.?*° This approach is con-
siderably more liberal than that taken by many state statutes
which do not protect sub-subcontractors.’** The Act also takes
a liberal stance in its provision that a supplier obtains a lien
whenever there is specific evidence that the supplier believed
that the goods would be used on a particular site.’? Unlike
many existing statutes, Article 5 does not require delivery to
the construction site as a precondition to the creation of a
lien.lls

The second area of mechanics’ lien law affected by
USLTA is priority of lien claimants over third parties. Article
5 rejects the popular view that claimants’ liens date from the
time construction actually commenced.''* Because the visible
commencement of construction is often an ambiguous

contractors and material supplies have expressed the most dissatisfaction.

109. USLTA Art. 5, Introductory Comment (1977 version).

110. Id. § 5-201.

111. Id. Art. 5, Introductory Comment.

112. Id. § 5-204(a). The materials, of course, actually must be used in the
construction.

113. The delivery of materials to the site, however, is still important. Under Arti-
cle 5 it creates a presumption that the materials in fact were used in the course of
construction. Id. § 5-204(b).

114, Id. § 5-301.
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event,''® the Act adopts a notice recording system, similar to
that used in Florida, under which the owner records a “notice
of commencement” to make third parties aware that construc-
tion liens may be claimed against the property.'*® Under this
system, construction lien claimants take priority over third
parties whose encumbrances attach to the property after the
notice of commencement is recorded.’”” Thus, the integrity of
the recording system is promoted and the secret lien problem
is avoided.!®

The third area of impact of Article 5 is its effect on the
liability of the owner to a lien claimant when the owner has
paid the general contractor in full, but the general contractor
has failed to pay the lien claimant.’?® At present some states
protect the owner from double payment, others do not.*?°
USLTA offers each alternative, but the Commissioners state a
preference for the provision eliminating liability for double
payment.'*!

All in all, Article 5 presents a thoughtful and well bal-
anced answer to the problem created by the existing diversity
of state mechanics’ lien laws. Whether it can withstand the
continuing barrage of criticism from various interest groups

115. OsBORNE, supra note 54 at 738. Courts disagree as to whether such things as
piling lumber on the land or clearing the land constitutes visible commencement of
construction. Id.

116. USLTA, Art. 5, Introductory Comment (1977 version); id. § 5-301. The Act
does not totally abandon the visible commencement view. If a notice of commence-
ment is not recorded, liens date from visible commencement of construction. Id.; see
also id. § 5-207(c).

117. Id. § 5-209. The construction lien even has priority over all future advances
made under a prior recorded security interest unless the advance is made under a
construction security agreement and is for payment of the improvements, protection
of the security interest or payment of a prior lien. Id.; see Note, Future Advances
Under the ULTA and the USLTA: The Construction Lender Receives a New Sta-
tus, 34 WasH. & Lee L. Rev. 1027 (1977).

118. See Areas of Departure supra note 78 at 387. Among themselves, construc-
tion lien claimants on a particular site have equal priority. USLTA § 5-208.

119. USLTA Art. 5, Introductory Comment (1977 version).

120. See Pedowitz, supra note 8, at 26, 38: Areas of Departure, supra note 78 at
388.

121. USLTA § 5-206, Alternative A (1977 version) (The owner is protected from
double payment); id. § 5-206, Alternative B (The owner, if not a protected party, is .
liable for double payment).
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remains to be seen.???

H. Article 6—Land Records

Article 6 applies to land records, the duties of local re-
cording officers, and the duties of the state recording officer.}??
It envisions the continuation of the present recording system
with two basic modifications: (1) the addition of a limited geo-
graphic or tract index system and (2) the creation of a state
recording officer.!**

The use of a geographic or tract index would certainly
ease record examination. Under such a system all documents
dealing with a particular parcel of land are listed together in
the index.’*® This is in stark contrast to the grantor-grantee
index system where the title examiner must often examine
several different indices.*® Article 6, however, does not man-
date the immediate elimination of the grantor-grantee index
system.’?” Instead, a dual system of indexing is contem-
plated.’*® The main obstacle to a dual indexing system is a
financial one. The expense of establishing and maintaining a
separate tract index may cause many state legislatures to shy
away from this portion of USLTA. 1?®

The Act’s other basic modification of the existing land re-
cord system—the creation of a state recording officer—should
be more readily accepted.'®® The cost of such a modification is
minimal and the need for coordination of state recording pro-
cedures is great. Hence, the various state legislatures should
have little hesitancy in adopting a provision of this type.

122. Pedowitz, supra note 8 at 38.

123. USLTA § 6-101 (1977 version).

124. Id. § 6-101, Comment.

125. J. CRIBBET, supra note 12 at 282.

126. Id. at 280-81.

127. USLTA § 6-207, Comment (1977 version).

128, The Commissioners’ adoption of a limited geographic index to be used in
conjunction with the existing method of indexing has been criticized as being too
modest a reform. See Commentary, supra note 78 at 729,

129. See Areas of Departure, supra note 78 at 392.

130. USLTA § 6-302 (1977 version).
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IV. CONCLUSION

This overview of ULTA and USLTA is intended to set
the stage for the in depth treatment of each act which follows.
Thus, analysis of detail was sacrificed here in favor of discus-
sion of general policy matters. This approach should enable
the reader to acquire a “feel” for the acts that will facilitate
further study of either or both of them.

A word of caution is appropriate at this point. One who
undertakes an exhaustive examination of ULTA and USLTA
faces a burdensome task. Some may reject the acts for this
reason alone.!s! This is unfortunate, because each act presents
a basically sound approach to areas of real property law that
cry out for uniformity.

131. Some attorneys have an immediate negative reaction to uniform acts, ap-
parently because they are afraid that the adoption of new legislation will make their
learning obsolete.
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