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INTRODUCTION

Any given state-level occupational licensing board is nearly invisible. This
is true despite the fact that, together, 1,790 such boards form the most important
labor institution in the country, controlling whether and how almost 30 percent
of Americans work! and despite the fact that a movement against wasteful
occupational licensing rules and regulations is gaining steam.? And it is still true
even after a recent Supreme Court case put them in the crosshairs of antitrust
litigation.> They are invisible because they are so numerous—most states have
several dozen boards, some have more*—and because the public impact of any
single board is relatively small. Their power to raise price, to create service
scarcity, and to limit gainful employment is apparent only in the aggregate:
together, they cost American consumers an estimated $116 billion dollars a
year.’

1.  See Morris M. Kleiner & Alan B. Krueger, Analyzing the Extent and Influence of
Occupational Licensing on the Labor Market, 31 J. LAB. ECON. S173, S198 (2013) (estimating that, as
of 2008, 29 percent of U.S. workers were licensed and noting that licensing is a growing phenomenon
in the U.S. economy).

2. Theissue has recently received significant attention from the federal government in the form
of a Senate hearing, see License to Compete: Occupational Licensing and the State Action Doctrine:
Hearing  Before the S Comm. on the |Judiciary, 114th  Cong.  (2016),
https://www judiciary.senate.gov/meetings/license-to-compete-occupational-licensing-and-the-state-
action-doctrine [https://perma.cc/RYK8-9FNX], and a White House report, see DEP’T OF TREASURY,
OFFICE OF ECON. POLICY, OCCUPATIONAL LICENSING: A FRAMEWORK FOR POLICYMAKERS (2015),
https://obamawhitehouse.archives.gov/sites/default/files/docs/licensing_report_final nonembargo.pdf
[https://perma.cc/5R7Q-QDP2]. It has also captured media attention. See, e.g., Patricia Cohen, Moving
to Arizona Soon? You Might Need a License, NY. TIMES (June 17, 2016),
https://www.nytimes.com/2016/06/18/business/economy/job-licenses.html  [https://perma.cc/7UES5-
CQ6B]; Josh Zumbrun, Occupational Licenses May be Bad for the Economy, But Good for Workers
Who Have Them, WALL ST. J. (Apr. 18, 2016),
http://blogs.wsj.com/economics/2016/04/18/occupational-licenses-may-be-bad-for-the-economy-but-
good-for-workers-who-have-them [https://perma.cc/928B-H24M].

3. SeeN.C. State Bd. of Dental Exam’rs v. FTC, 135 S. Ct. 1101 (2015).

4. The average state has thirty-nine boards; Alabama and Texas are tied for the most boards,
with forty-nine each. See Appendix.

5. See MORRIS M. KLEINER, LICENSING OCCUPATIONS: ENSURING QUALITY OR
RESTRICTING COMPETITION? 115 (2006) (estimating the cost of occupational licensing to consumers at
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That occupational licensing goes too far, at the expense of consumers and
entrepreneurs, has been a source of frequent and high-profile criticism from
economists and policymakers for decades. Indeed, there is widespread
agreement that many professions—such as beekeeping, fortune telling, and hair
shampooing—ought not to be licensed at all. And there is a growing consensus
among economists that even professions for which some licensing requirements
are appropriate—such as law and medicine—are inefficiently regulated in ways
that increase wages without addressing quality. But in contrast to what is known
about the effect of onerous occupational licensing requirements, much less is
known about the hundreds of state-level boards that are responsible for creating
and enforcing those requirements.

A fifty-state, in-depth survey of these boards—which together make up the
most powerful labor institution in the United States—is long overdue. This
Article fills that gap by identifying all 1,790 state occupational licensing boards
and describing their statutory composition.® The results of this comprehensive
survey may be disturbing to those under the impression that occupational
regulation is governmental, which is to say that it is in any measure public or
public-regarding. The dirty secret behind occupational licensing boards is that
very little of what they do resembles governmental activity.

My research reveals that of the 1,790 total boards, 1,515, or 85 percent, are
required by statute to be comprised of a majority of currently licensed
professionals, active in the very profession the board regulates. This
overwhelming degree of self-regulation would be bad enough, but further
research into the actual practices of these boards—from rules that
nonprofessional board members cannot vote,’ to chronic vacancies and absences
of nonprofessional board members,® to violations of their organic statutes’—
shows that professional dominance on boards exceeds even this large percentage:
it is nearly universal. Thin or nonexistent supervision from the states means that
the licensed sector of the American workforce is almost entirely self-regulating.
Such self-regulation may allow for expertise in decision making, but it comes at
a very high price in the form of professional self-dealing.'

These facts about state licensing boards have triggered a legal crisis in the
wake of the Supreme Court’s recent decision in North Carolina Board of Dental

$116-$139 billion a year by using an econometrically derived licensing wage premium to measure the
reallocation of wealth from consumers—in the form of higher-priced services—to practitioners—in the
form of higher wages).

6. For a summary of my empirical findings, see Appendix.

7. See infra notes 3639 and accompanying text.

8.  See infra notes 27-35 and accompanying text.

9.  See infra note 48 and accompanying text.

10.  See Aaron Edlin & Rebecca Haw, Cartels by Another Name: Should Licensed Occupations

Face Antitrust Scrutiny?, 162 U. PA. L. REV. 1093, 110410 (2014) (discussing a range of examples of
self-dealing occupational regulation created by mostly professionally dominated boards).



2017] FOXES AT THE HENHOUSE 1571

Examiners v. FTC.'! In that case, the Court held that “a state board on which a
controlling number of decisionmakers are active market participants in the
occupation the board regulates™ must be actively supervised by the state or else
face antitrust lawsuits brought by private parties and government enforcers.'?
Because few states even arguably supervise their boards, and because, as my
research reveals, “active market participants” control almost every board, states
are confronting a serious threat to their coffers and to the way they regulate
millions of workers.

North Carolina Dental prompted two responses: (1) a barrage of antitrust
lawsuits against licensing boards,'* and (2) a panic among state officials seeking
ways to immunize their boards from further suit. In addition to empirically
identifying the scope of states’ legal exposure, this Article also provides
guidance on how states may reform board composition to avoid the active
supervision requirement. I explore the range of possible meanings of “controlling
number of... active market participants,” from the formal, conservative
definition I used in my empirical research to a nuanced, case-by-case definition
of professional dominance. I advocate for—and predict the Court will ultimately
adopt—a definition that both allows states to enjoy safe harbor though board
composition and prevents them from using procedural machinations to pass off
the status quo as real reform.

This Article proceeds in four parts. In Part I, I describe my empirical results,
which reveal a picture of almost total self-regulation in licensed occupations.
Here 1 discuss my comprehensive survey of all state statutes that create licensing
boards, as well as the selective investigations I conducted into the on-the-ground
operation of boards, as revealed by their websites and minutes. Part 11 describes
the legal crisis precipitated by North Carolina Dental, surveying the lawsuits
that have been filed since the case was handed down in 2015, This Part also
provides a primer on the legal issues that underlie these suits—antitrust’s “state
action immunity” doctrine and the Sherman Act’s prohibition on unreasonable
restraints of trade. Part III discusses the next legal frontier as lower courts
struggle to interpret “controlling number of ... active market participants.”
Finally, Part IV explains the urgent need for states to make changes in how they
regulate the professions, and lays out a plan for how to reform boards into fairer
and more efficient institutions while avoiding antitrust scrutiny of their
decisions.

11.  1358.Ct. 1101 (2015).
12. Id at1114.
13.  See infra notes 49-72 and accompanying text.
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L
MOST PROFESSIONAL LICENSING BOARDS ARE CONTROLLED BY LICENSE
HOLDERS

In North Carolina Dental, the Court held that a board with a majority of
currently licensed, practicing dentists is controlled by “active market
participants” and thus requires active state supervision to qualify for immunity
from antitrust suit.'# Just how many licensing boards share this structure of self-
regulation, where licensees form the majority of the board? Although this
question goes to the heart of how a large portion of the American workforce is
regulated, it has not been answered until now. My fifty-state survey reveals that
the board structure in North Carolina Dental is far from exceptional—85
percent, or 1,515 boards, are required by statute to be comprised of a majority of
currently practicing license holders. This study confirms that North Carolina
Dental, and its requirement that dominated boards be supervised or face antitrust
liability, reaches deep into the most powerful labor institution in the country.

A. Empirical Results: Competitor Control

I surveyed all the state statutes creating licensing boards and developed a
comprehensive list of boards and their statutory requirements for membership. I
defined “state occupational licensing board” as a substate entity created by
statute and tasked with regulating occupational licensing, typically by creating
and enforcing entry and practice regulations.!” “Regulating” included both
creating self-executing rules—rules that by statute have the force of law without
further action by another entity—and acting in an advisory capacity for another
state regulator. The majority of boards have direct rulemaking authority.'¢

I defined “occupational licensing” as the imposition of educational,
experiential, or examination requirements as a precondition of lawful provision
of a service. Thus, I excluded boards that oversaw a certification scheme—
whereby a practitioner without certification is prohibited from representing
himself as “certified” but uncertified practice is lawful.!” Similarly, I excluded
boards that established a “title use” scheme, where an individual is prohibited
from using a professional title such as “accountant” without meeting some
governmentally imposed requirements, but not prohibited from providing
service identical to that of a titleholder. The survey also excluded boards that

14. N.C. State Bd. of Dental Exam'rs, 135 8. Ct. at 1114.

15. Private regulatory bodies such as state bar associations were excluded because they were
not created by state statute. This choice obviously excluded additional practitioner-dominated regulatory
entities, and therefore is another example where my study understates the degree of self-regulation
among the professions.

16.  Approximately 1,397 boards, or 78 percent, are explicitly granted by statute the authority to
create rules.

17. See KLEINER, supra note 5, at 7 (noting that in a certification scheme, “any person can
perform the relevant tasks, but the government or . . . nonprofit agency administers an examination and
certifies those who have passed”).
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outlawed practice without government approval but that did not impose
significant educational, experiential, or examination requirements—such as
schemes where workers must merely register with the government and pay a
fee.'® Finally, I excluded business licenses, such as a license to operate a
restaurant, because they did not attach to an individual (and because they often
did not require education, examination, or experience).'” These definitions of
“occupational licensing” comport with other work in the field, including
empirical studies of the economic effects of licensure.?’ Not all statutes use
words like “license” or “certification” in the ways I define them; thus, it was
necessary to interpret the individual statutes to determine a board’s status.

To ensure that I captured all state licensing boards, I cross-referenced
boards found in statutes with official governmental websites identifying the
professional boards and regulated professions in a state. Both statutes and
websites identified some boards that did not meet my criteria, but the use of
governmental websites helped identify boards created in a corner of the state
statutory code that I had not examined—not all states have well-organized codes.
For each board, I listed the professional licenses it was tasked with regulating.
In many cases, a board issues several different professional licenses, as when a
medical board licenses physicians and chiropractors, or a nursing board licenses
registered nurses and advanced practice registered nurses.?!

I recorded the statutory membership requirements for all 1,790 boards.?
Where a board was comprised of a majority of license holders, it was coded as
“dominated.” Where a board issued more than one kind of license, I counted all
such license holders toward dominance. But if no single type of licensee made
up a majority of the board, yet all licensees counted together did make up a
majority, that board was recorded as “mixed” as well as “dominated.” For
example, I recorded a dental board comprised of five licensed dentists, two
licensed dental hygienists, and two consumer members as dominated but not

18. See ARK. CODE ANN. § 17-16-105 (2016) (registration of athlete agents); CAL. BUS. &
PROF. CODE § 22350 (2016) (process servers); N.J. STAT. ANN. § 45:19-11 (West 2016) (private
detectives); WASH. REV. CODE § 18.44.031 (2016) (escrow agents).

19. SeeHAW.REV. STAT. § 468M-2 (2016) (arrangers of air, land, or sea tours); ME. REV. STAT.
ANN. tit. 32, § 14053 (2016) (employee leasing companies); N.H. REV. STAT. ANN. § 325-A:2 (2016)
(crematories); N.Y. AGRIC. & MKTS. LAW § 96-b (McKinney 2016) (slaughterhouses); OHIO REV.
CODE ANN. § 4712.02 (West 2016) (credit services organizations); VA. CODE ANN. § 35.1-18 (2016)
(hotels and restaurants).

20.  See KLEINER, supranote 5, at 2-3, 67 (describing characteristics of professional licensing).

21.  See 225 ILL. COMP. STAT. 60/8 (2016) (establishing medical board to regulate physicians
and chiropractors); N.D. CENT. CODE § 43-12.1-03 (2015) (providing for licensing of advanced practice
registered nurses, specialty practice registered nurses, registered nurses, and licensed practical nurses).

22. Ichose to measure professional dominance using statutory requirements in part because it
was easier to measure. Determining actual dominance would require looking up the current members of
each board and determining their occupational status; this information is not always available and
certainly not centrally located. I also chose to use statutory dominance because it represented a
conservative measure. If the overwhelming number of boards must be dominated by law, then a priori
the overwhelming majority of boards are most likely dominated in fact.
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mixed.? By contrast, I recorded a veterinary board comprised of four
veterinarians, one veterinary technician, and three public members, as mixed and
dominated, since neither veterinarians nor technicians alone constituted a
majority.?* A board member holding a license not issued by the board—for
example, a physician serving on an acupuncture board—did not count toward
dominance.”’> Where licensing status was ambiguous, for example, where a
statute required “experience” in the profession but not explicitly a license, that
member was not counted toward dominance.?®

The results of the study are stark. Eighty-five percent of occupational
licensing boards in the United States are dominated by workers holding a license
issued by the board itself. In other words, the holding of North Carolina Dental
probably applies to at least 1,515 boards. Only about 16 percent of boards are
dominated and mixed, meaning that even a conservative definition of
dominance—one that only counts one kind of licensee toward North Carolina
Dental’s “controlling number”—would yield about 69 percent, or 1,239 boards
subject to the Court’s requirement that boards be supervised or face antitrust
scrutiny. And this is only based on the dominance created as a matter of law.
Because actual board membership can differ from the minimum statutory
requirements, and because not all board members actually attend and vote at
every meeting, these figures likely understate—perhaps dramatically—the
amount of self-regulation that passes as state occupational licensing.

B. The Reality of Board Meetings: Even More Competitor Control

Recognizing that the statutory requirements for membership are only part
of the story, I also reviewed hundreds of minutes that had been posted online for
over eighty licensing boards, or about 5 percent of the total number of boards in
the country. I discovered that it was common for a board to have one or more
vacancies, some long-standing.?” These vacancies were disproportionately lay-
or consumer-member positions. In many instances, vacancies created
professional dominance on a board we had not coded as dominated. For example,
the Connecticut State Board of Examiners of Shorthand Reporters has left a lay
member seat vacant for five years, allowing shorthand reporters to enjoy
majority status at most of their meetings, despite being coded in our research as

23.  See IowA CODE § 147.14(d) (2016).

24.  See CAL.BUS. & PROF. CODE § 4800 (2016).

25.  See MINN. STAT. § 147B.05 (2016).

26. Cf OR.REV. STAT. § 677.235 (2016) (providing that physician assistant member of medical
board may be an unlicensed retiree), amended by S.B. 60, 79th Leg., Reg. Sess., 2017 Or. Laws Ch. 230
(Or. 2017).

27.  For example, the Rhode Island Board of Hearing Aid Dealers and Fitters has left two of its
six seats vacant since 2008. One of the vacancies stretches back to at least 2004—the earliest meeting
for which minutes are publicly available. See Board of Hearing Aid Dealers and Fitters, R.1. DEP’T OF
STATE, http://sos.ri.gov/openmeetings/?page=view_entity&id=176 [https://perma.cc/KETK-T8ML]
(scroll to “Recently Filed Meeting Minutes™).



2017] FOXES AT THE HENHOUSE 1575

nondominated.?® Similarly, three nonlicensee seats were vacant on the Florida
Council of Licensed Midwifery between 2012 and 2014, allowing for dominated
decision making at most meetings during that interval.?® The Maine Radiologic
Technology Board of Examiners has had five long-standing vacancies, turning
what appeared by statute to be a nondominated board of four licensees out of
nine members into a dominated board of three licensees out of four members.*°
Several other boards I reviewed featured this vacancy-created professional
dominance that was not apparent from the statute.’!

The minutes also revealed that absences of lay board members often led to
professionally dominated decision making, even on a board that appears by
statute to have plenty of nonprofessional involvement. For example, physical
therapists have enjoyed a majority at all of the last five meetings of the North
Dakota Board of Physical Therapy, despite a statutory requirement that half the
board’s seats go to nonlicensees.’? Since 2014, licensees have dominated 84

28. These meetings occurred between November 2011 and February 2016, the most recent
meeting for which minutes are available. See State Board of Examiners of Shorthand Reporters, CONN.
DEP'T OF CONSUMER  PROTECTION,  http://ct.gov/dcp/cwp/view.asp?a=1624&Q=276082
[https://perma.cc/Q2UV-F4AE] (scroll to “Meeting Minutes™).

29. See Meetings, FLA. DEP’'T OF HEALTH, http://www.floridahealth.gov/licensing-and-
regulation/midwifery/meetings/index.html [https://perma.cc/6N8Q-S8MJ] (scroll to “Past Agendas,
Notices, Meeting Minutes and Audio Files” to access previous meeting minutes). The statute provides
for a nondominated board of nine members, including four licensees. See FLA. STAT. § 467.004 (2016).

30. ME. REV. STAT. tit. 32, § 9853 (2016). The minutes from the meetings between October
2014 and March 2015 reflect this reduced membership. See Archived Board Meeting Information, ME.
RADIOLOGIC TECH. BD. OF EXAM’RS,
http://www.maine.gov/pfr/professionallicensing/professions/radiological/board_archives.html
[https://perma.cc/lUW7C-2UV6] (last updated March 6, 2017). All of the publicly available minutes
show at least three board vacancies. See id.

31. The Wisconsin Radiography Examining Board, which by statute is not dominated, currently
consists of a majority of licensees due to vacancies. See WISC. STAT. § 15.405(7¢) (2016) (establishing
seven-member board with three licensees); Radiography Examining Board—Roster, W1S. DEP’T OF
SAFETY & PROF’L SERVS., http:/dsps.wi.gov/Boards-Councils/Agendas/Radiography-Examining-
Board-Roster [https://perma.cc/J33E-WPH6] (last updated Sept. 2, 2016) (current membership is five
members, including three licensees). The Massachusetts Board of Registration of Physician
Assistants—which by law consists of nine members, including four licensees—is also currently
dominated because of vacancies. See MASS. GEN. LAWS ch. 13, § 11C (2016); Board Members, MASS.
DEP’T OF HEALTH & HUMAN SERVS.,
http://www.mass.gov/eohhs/gov/departments/dph/programs/hcg/dhpl/physician-
assistants/about/board-members.html [https://perma.cc/R4P2-BASR]. Licensees similarly dominate the
Hlinois Board of Orthotics, Prosthetics, and Pedorthics. See 225 ILL. COMP. STAT. 84/25 (2016)
(establishing six-person board with three licensee members); Board of Orthotics, Prosthetics, and
Pedorthics, ILL. DEP’T OF FIN. & PROF’L REGULATION, http://www .idfpr.com/profs/Boards/orthot.asp
[https://perma.cc/B7FR-RLM2] (board currently consists of five members, a majority of whom are
licensees).

32. These meetings took place between November 12, 2015 and June 21, 2016. See Board
Minutes, N.D. BD. OF  PHYSICAL  THERAPY, https://www.ndbpt.org/minutes.asp
[https://perma.cc/2RAC-NLTD]. Despite the attendance issues, the current composition of the board
would otherwise reflect the statutorily required membership. See N.D. CENT. CODE § 43-26.1-02 (2015);
North Dakota Board of Physical Therapy Members, N.D. BD. OF PHYSICAL THERAPY,
https://www.ndbpt.org/about_us.asp [https://perma.cc/2ZKY-743Z].
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percent of the meetings of the Massachusetts Board of Registration of Physician
Assistants, despite the statute calling for only four PAs to serve on a board of
nine.* Only lay members ever seem to miss meetings of the California Board of
Accountancy; the board is not dominated by statute but had a majority of
licensees at all the meetings for which minutes were available online.**
Sometimes vacancies and absences combine to extreme effect. Between lay
vacancies and absences, the New Jersey State Board of Court Reporting has
made 100 percent of its decisions since 2014 with a professional majority. In
several cases, there were only two board members present at all, both
professional, making decisions on behalf of what by statute is supposed to be a
six-member, nondominated board.>

Special voting rules can also create professional control where statutory
membership alone does not. It is not uncommon for statutes to relegate
nonprofessional members to nonvoting status. For example, the Arkansas State
Board of Acupuncture prohibits one of its nonlicensee members from voting,
turning what by membership is a nondominated board into one where
acupuncturists enjoy majority voting power. It is especially common to limit
the voting rights of nonmembers with respect to particularly competitive issues
such as admission to the profession and professional discipline. For example, the
lay member of the South Carolina State Board of Dentistry may not vote on any
examinations, and the hygienist member cannot vote on dental entrance exams.?’
Another board takes the turf issue further: the Indiana State Board of Funeral &
Cemetery Service prohibits members of the cemetery industry from voting on
funeral director licensing issues, and funeral director licensees from voting on

33. Of these meetings, sixteen of the past seventeen—or 94 percent—have been attended by a
majority group of licensees. See Minutes and Agendas of Previous Board Meetings, MASS. DEP’T OF
HEALTH & HUMAN SERVS.,
http://www.mass.gov/eohhs/gov/departments/dph/programs/hcq/dhpl/physician-
assistants/about/minutes-and-agendas-of-previous-board-meetings.html [https://perma.cc/MQ46-
JZSN]. Similarly, eleven of the past thirteen meetings (85 percent) of the Florida Council of Licensed
Midwifery have been dominated by licensees, despite the fact that they make up a minority of the board
by statute. See FLA. STAT. § 467.004 (2016); Meetings, FLA. DEP'T OF HEALTH,
http://www.floridahealth.gov/licensing-and-regulation/midwifery/meetings/index.html
{https://perma.cc/STIC-CFKA].

34, See CAL. BUS. & PROF. CODE § 5000 (2016); CBA Meeting Materials, CAL. BD. OF
ACCOUNTANCY,  http://www.dca.ca.gov/cba/communications-and-outreach/meeting-materials.shtml
[https://perma.cc/SQ83-A52J].

35. See, e.g., Public Session Minutes, N.J. STATE BD. OF COURT REPORTING (Nov. 17, 2014),
http://www.njconsumeraffairs.gov/cow/Minutes/crmin_111714.pdf  [https:/perma.cc/MGD7-DFHE]
(noting only two licensees, who together constituted a quorum, as the only board members present).

36. See ARK. CODE ANN. § 17-102-201(a)(4)(B) (West 2016) (“However, the ex officio
member shall have no vote, shall not serve as an officer of the board, and shall not be counted to establish
a quorum or a majority necessary to conduct business.”).

37. See S.C. CODE ANN. § 40-15-20(E) (2016) (“All members of the board have full voting
rights except that the lay member is exempt from voting on examinations for licensure and the dental
hygienists are exempt from voting on examination for licensure for dentists.”).
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cemetery issues.*® Some nondominated boards rely on dominated committees to
make competitively sensitive decisions.>

Using statutory requirements to measure dominance may also understate
professional control because of ambiguity in the statutory language. Some
statutes are clear that the nonprofessional seats must be held by individuals
without a license,*® but others establish a floor on the number of licensee
members without setting a ceiling. These boards were not coded as dominated
because the statute did not technically require dominance, but many of these
boards are de facto dominated. For example, the licensing statute for real estate
professionals in Hawaii states that “at least four” board members must be
licensed real estate brokers; in reality, seven of the nine members are licensees.*!
The statute establishing the Indiana Board of Respiratory Care Practitioners
requires two licensees, but permits three, to serve on a board of five.*? At present,
three respiratory care practitioners serve. With vacancies in the two remaining
nonprofessional seats, this board is 100 percent dominated in fact, while
according to its statute it is nondominated by law.*

Examples of statutory membership understating professional dominance
are easy to find, but it is difficult to know how far the problem goes—not just
because there are almost 1,800 boards at work in the U.S., each typically meeting
several times a year. The bigger problem is that boards tend to be opaque about
their activities. For example, many boards do not post their minutes online;*

38. See IND. CODE § 25-15-9-11 (2016). The effect of this voting restriction is to turn a
nominally eleven-member, nondominated board into a seven-member, licensee-dominated board
whenever it considers licensing matters. These responsibilities include, infer alia, determining the
qualifications of applicants, establishing standards of practice, and investigating and prosecuting
disciplinary violations. See id. § 25-15-9-9.

39.  See TPBE  Board  Committees, TEX. BD. OF PROF'L ENG'RS,
https://engineers.texas.gov/board_committees.htm [https:/perma.cc/3TXG-VUGM]. While the Texas
Board of Professional Engineers is not dominated by statute, its licensing committee consists of only
licensed professional engineers. 7d.

40. See, e.g., ALASKA STAT. § 08.01.025 (2016) (specifying that public members of state
licensing boards may not practice or have a direct financial interest in the occupation the board
regulates).

41. See HAW. REV. STAT. ANN. § 467-3 (West 2017); Meet the Commissioners, HAW. DEP’T
OF COMMERCE & CONSUMER AFFAIRS, REAL ESTATE BRANCH,
http://cca.hawaii.gov/reb/home_about/comm_bio [https://perma.cc/7T2L-DNIM] (identifying seven
members of nine-person real estate commission as licensed brokers).

42. IND.CODE ANN. § 25-34.5-2-2 (West 2016).

43. See Committee Minutes & Agendas, IND. RESPIRATORY CARE COMM'N,
http://www.in.gov/pla/2627 htm [https://perma.cc/BR35-9F3N].

44. See Upcoming Board Meetings, LA. STATE BD. OF PRACTICAL NURSE EXAM’RS,
http://www.lsbpne.com/board_meetings.phtml [https://perma.cc/G24A-A5TQ] (listing agenda for
upcoming board meeting only); Orthotics, Prosthetics & Pedorthics, ILL. DEP’T OF FIN. & PROF’L
REGULATION, http://www.idfpr.com/profs/orthotics.asp [https://perma.cc/8W86-BQ2J] (click “Board
Information” drop-down box, then follow “Meeting Notices & Minutes” hyperlink) (listing no previous
meeting minutes); Board of Licensing for Perfusionists, ILL. DEP’T OF FIN. & PROF’L REGULATION,
https://www.idfpr.com/profs/Boards/pfusion.asp (last visited Aug. 15, 2017) (listing no minutes);
General Board  Information, PENN. STATE BD. OF LANDSCAPE ARCHITECTS,
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those that do are often incomplete or not up-to-date.*> My research was further
hindered by many boards’ failure to list their current members and professional
statuses.*® Some states provided the option of looking up a licensee by name, but
in many cases I had to resort to an internet search to determine a board member’s
professional status.*’

Worse still, my research revealed that boards do not always follow the laws
that created them. In my limited inquiry into the minutes of a small fraction of
the licensing boards in the United States, I found three such instances; in all
cases, the violations were in favor of more extreme and entrenched professional
involvement in board activity.*® If the boards do not follow their own statutes, it

http://www.dos.pa.gov/ProfessionalLicensing/BoardsCommissions/LandscapeArchitects/Pages/Gener
al-Board-Information.aspx [https:/perma.cc/4AMYC-5FP5] (providing link to third-party vendors from
which to purchase previous meeting minutes); General Board Information, PENN. STATE BD. OF
AUCTIONEER EXAM'RS,
http://www.dos.pa.gov/ProfessionalL icensing/BoardsCommissions/AuctioneerExaminers/Pages/Gene
ral-Board-Information.aspx [https://perma.cc/RCW8-63WH] (last visited Aug. 15, 2017) (same).

45. See, e.g., Board Meeting Minutes, ARK. PROF'L BAIL BONDSMAN LICENSING BD.,
http://apbblb.myarkansas.net/public/files/boardminutes.pdf [https:/perma.cc/9APL-TAHY] (providing
list of nonfunctional links to board minutes from 2003-2010 only).

46. See Contact Us, ME. BD. OF COMPLEMENTARY HEALTH CARE PROVIDERS,
http://www.maine.gov/pfi/professionallicensing/professions/complementary/contactus.html
[https://perma.cc/QK4Q-ZPTE] (failing to list current members of the board and directing board-related
inquiries to a generic email address); Board Meeting Information, ME. RADIOLOGIC TECH. BD. OF
EXAM'RS,
http://www.maine.gov/pfi/professionallicensing/professions/radiological/board_meetings.html
[https://perma.cc/M3ZB-NYG6] (same); List of Health Facility Administrator Board Members, IN.
STATE BD. OF HEALTH FACILITY ADMINS., http://www.in.gov/pla/2809.htm [https://perma.cc/K6YN-
7JCS] (providing list of current board members, but not their professional credentials).

47. For example, the Wyoming Real Estate Commission’s public website fails to identify its
members’ professional credentials or provide a way to verify their license status, such as through a
database search. See Wyoming Real Estate Commissioners, WYO. REAL ESTATE COMM’N,
https:/sites.google.com/a/wyo.gov/rec/real-estate-commission [https://perma.cc/K6MD-Z39M].

48.  The entire Rhode Island Board of Hearing Aid Dealers and Fitters—which has had the same
four members since 2006—appears to be in violation of a statutory provision limiting consecutive terms
of service. See 5 R.I. GEN. LAWS § 5-49-15 (2016) (“The term of office of each member shall be three
(3) years. . . . No member of the board who has served two (2) or more full terms may be reappointed to
the board unti} at least one year after the expiration of his or her most recent full term of office.”); R.1.
DEP’T OF STATE, supra note 27. At least two of the entrenched members are current licensees. The
Arizona Acupuncture Board of Examiners appears to be in violation of a statutory provision that
mandates professional diversity in its membership. While two members must be licensed as
chiropractors, physicians and surgeons, osteopaths, naturopaths, or homeopathic physicians, the statute
plainly states these members “shall not be licensed pursuant to the same chapter.” ARIZ. REV. STAT.
ANN. § 32-3902 (2016). Nonetheless, licensed chiropractors currently occupy both seats. See Board and
Staff Members, STATE OF ARIZ. ACUPUNCTURE BD. OF EXAM'RS,
https://acupunctureboard.az.gov/about/board-staff-members [https://perma.cc/LV4X-7FKD]  (current
board roster); Meeting Notices and Agendas, and Minutes, STATE OF ARIZ. ACUPUNCTURE BD. OF
EXAM’RS, https:/acupunctureboard.az.gov/about/meetings [https://perma.cc/D3HL-W8FL] (meeting
minutes). Finally, and perhaps most egregiously, the Rhode Island Board of Examiners for Nursing
Home Administrators appears to be in violation of a provision intended to prevent the board from
becoming dominated by licensees. According to the statute, three members of the seven-person board
“shall be persons licensed as nursing home administrators”; further, the statute prohibits a majority of
members from “represent(ing]... a single profession or category of institution”—licensees
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is impossible to know just how much worse the problem is in fact than it appears
by law.

1L
THE CURRENT LEGAL CRISIS

The degree of professional dominance on state licensing boards is troubling
enough as a matter of policy. But states now find themselves in legal hot water
over their use of these de facto self-regulatory bodies after North Carolina
Dental. The case has prompted suits against licensing boards challenging board
conduct as anticompetitive, and claiming that the defendant board is not entitled
to immunity from federal antitrust liability. This Part summarizes these suits,
describes the current state of antitrust immunity after North Carolina Dental, and
identifies the other legal questions relevant to antitrust liability for occupational
licensing boards. The upshot is that a great many boards cannot claim antitrust
state action immunity; some, undoubtedly, regulate in ways that run afoul of the
antitrust laws. States ought to take these new suits seriously.

A. Pending Suits Against Licensing Boards in the Wake of North Carolina
Dental

Since the Court’s decision in North Carolina Dental, issued in February
2015, over a dozen suits have been filed against state licensing boards alleging
Sherman Act violations and arguing that the board is not subject to state action
immunity. Perhaps unsurprisingly, North Carolina has been the hardest hit, with
three suits against three different boards.*’ California is facing two suits,” and
Connecticut,’’ Georgia,’? Louisiana,*> Nevada,>* Pennsylvania,’> Mississippi,’®

included. See 5 R.1. GEN. LAWS § 5-45-1(a) (2016). The board currently consists of only four members,
75 percent of whom are active licensees. See Board of Examiners for Nursing Home Administrators,
RI DEP’T OF STATE,
http://sos.ri.gov/govdirectory/index.php?page=DetailDeptAgency&eid=251 [https:/perma.cc/TP24-
KSAM] (scroll to “Membership”); License Verification, RIL DEP’T OF
HEALTH, https://healthri.mylicense.com/verification [https://perma.cc/9ELY-T3E7].

49. See Jemsek v. N.C. Med. Bd., No. 5:16-cv-59-D (E.D.N.C. filed Feb. 2, 2016); Henry v.
N.C. Acupuncture Licensing Bd., No. 1:15-cv-831 (M.D.N.C. filed Oct. 7, 2015); LegalZoom.com, Inc.
v. N.C. State Bar, No. 1:15-cv-439 (M.D.N.C. filed June 3, 2015).

50. See Kinney v. State Bar of Cal,, No. 3:16-cv-02277 (N.D. Cal. filed Apr. 27, 2016);
Gonzalez v. Dept. of Real Estate, No. 2:15-cv-2448 GEB GGH PS (E.D. Cal. filed Nov. 11, 2015).

51. See Robb v. Conn. Bd. of Veterinary Med., No. 3:15-cv-00906 (CSH) (D. Conn. filed June
12, 2015).

52.  See Colindres v. Battle, No. 1:15-cv-02843-MHS (N.D. Ga. filed Aug. 12, 2015).

53. See Rodgers v. La. Bd. of Nursing, No. 3:15-cv-00615-JJB-SCR (M.D. La. filed Aug. 12,
2015).

54. See Strategic Pharm. Sols., Inc. v. Nev. State Bd. of Pharm., No. 2:16-cv-00171 (D. Nev.
Jan. 1, 2016).

55. See Bauer v. Pa. State Bd. of Auctioneer Exam’rs, No. 2:15-cv-01334-NBF (W.D. Pa. filed
Oct. 14, 2015).

56. See Axcess Med. Clinic, Inc. v. Miss. State Bd. of Med. Licensure, No. 3:15v-00307-
WHB-JCG (S.D. Miss. filed Apr. 24, 2015).
































































































