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Article

Crossing the Color Line: Racial Migration
and the One-Drop Rule, 1600-1860

Daniel J. Sharfstein?

“It ain’t no lie, it’s a natural fact, / You could have been colored
without being so black . ...”
—Sung by deck hands, Auburn, Alabama, 1915-16!

“They are our enemies; we marry them.”
—African Proverb?

INTRODUCTION: THE BRIDE WORE BLACK

In 1819 a Scotsman named James Flint crossed the Atlan-
tic Ocean, made his way from New York to Pittsburgh, sailed
down the Ohio, and settled for eighteen months in Jefferson-
ville, Indiana, just opposite Louisville, Kentucky. His letters
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1. NEWMAN IVEY WHITE, AMERICAN NEGRO FOLK-SONGS 140 (photo. re-
print 1965) (1928).

2. DAVID NIRENBERG, COMMUNITIES OF VIOLENCE: PERSECUTION OF MI-
NORITIES IN THE MIDDLE AGES 10 (1996) (quoting MAX GLUCKMAN, CUSTOM
AND CONFLICT IN AFRICA 12-13 (1956)).
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2007] CROSSING THE COLOR LINE 593

home described everything from native trees and shrubs to the
“taciturnity” of American speech, “adapted to business more
than to intellectual enjoyment.”® Soon after arriving in Jeffer-
sonville, Flint recounted the time when a “negro man and a
white woman came before the squire of a neighbouring town-
ship, for the purpose of being married.”* The official refused,
citing a prohibition on “all sexual intercourse between white
and coloured people, under a penalty for each offence.”® Then
he thought the better of it. He “suggested, that if the woman
could be qualified to swear that there was black blood in her,
the law would not apply. The hint was taken,” Flint wrote, “and
the lancet was immediately applied to the Negro’s arm. The
loving bride drank the blood, made the necessary oath, and his
honour joined their hands, to the great satisfaction of all par-
ties.”6

Immortalized a century later in Showboat, the scene liter-
alizes the “one-drop rule”—the idea that anyone with any Afri-
can “blood” is legally black. On a first reading, the Indiana
wedding seems to confirm that early in the nineteenth century
the rule was molding lives.” People knew what it was and rec-
ognized it as a governing principle; drinking one drop of her
lover’s blood made the bride black in the eyes of the law. Yet
Flint saw it differently. In his mind, the episode spoke not to
the rule’s power, but to its permeability. After telhng the story,
he griped that

[e]quivocations of this sort have been so often noticed in the United
States, that they must be looked on as notorious. The practice of
naturalizing foreign seamen by the solemn farce of an old woman’s
first cradling bearded men, and then swearing that she rocked them;
and that of procuring pre-emption rights to land in new territories, by
sowing only a few grains of corn, and subsequently swearing that a

3. JAMES FLINT, LETTERS FROM AMERICA 263 (Johnson Reprint Corp.
1970) (1822).

4, Id. at 170.

5. Id.

6. Id.

7. It is possible that people had been drinking drops of blood for far
longer. In 1930, the Raleigh Observer reported a family legend of a “classic
case of Revolutionary romance,” in which a soldier from Cornwallis’s army,
wounded in 1781, fell in love with his nurse, a “free mulatto woman.” Told that
it was illegal to marry her, he was inspired to drink a few drops of her blood
after seeing a doctor bleed a patient and then swore that he had “colored
blood.” See BETH DAY, SEXUAL LIFE BETWEEN BLACKS AND WHITES: THE
ROOTS OF RACISM 56 (1974).
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crop has been cultivated on the tract claimed, have been so frequent,

that it would be invidious to particularize.8

To Flint, the one-drop rule was just another naked formal-
ism practically begging for “evasive subterfuges.”® The Ameri-
can insistence on absolute white racial purity is presumed to be
the brightest of bright-line rules, synonymous with racism and
central to the evolution of racial identity and resistance in the
United States.19 But was it a rule that was made to be broken?

Ideologies of racial purity and pollution are as old as Amer-
ica, and so is interracial mixing. Yet the one-drop rule did not,
as many have suggested, make all mixed-race people black.
From the beginning, African Americans assimilated into white
communities across the South. Often, becoming white did not
require the deception normally associated with racial “passing”;
whites knew that certain people were different and let them
cross the color line anyway. These communities were not is-
lands of racial tolerance. They could be as committed to slav-
ery, segregation, and white supremacy as anywhere else, and
so could their newest members—it was one of the things that
made them white. The history of the color line is one in which
people have lived quite comfortably with contradiction.1

8. FLINT, supra note 3, at 170-71.
9. Id. at 171 n.*.

10. Compare Neil Gotanda, A Critique of “Our Constitution Is Color-
Blind,” 44 STAN. L. REV. 1, 34 (1991) (“[T]he metaphor of purity is not a logical
oddity, but an integral part of the construction of the system of racial subordi-
nation embedded in American society. Under color-blind constitutionalism,
when race is characterized as objective and apolitical, this history is disguised
and discounted.”), with Christine B. Hickman, The Devil and the One Drop
Rule, 95 MICH. L. REV. 1161, 1166 (1997) (“The Devil fashioned it out of ra-
cism, malice, greed, lust, and ignorance, but in so doing he also accomplished
good: His rule created the African-American race as we know it today, and
while this race has its origins in the peoples of three continents and its mem-
bers can look very different from one another, over the centuries the Devil’s
one drop rule united this race as a people in the fight against slavery, segrega-
tion, and racial injustice.”).

11. Cf. Barbara J. Fields, Ideology and Race in American History, in RE-
GION, RACE, AND RECONSTRUCTION: ESSAYS IN HONOR OF C. VANN WOODWARD
143, 154 (J. Morgan Kousser & James M. McPherson eds., 1982) (“Since atti-
tudes are not discrete entities and people have no innate compulsion toward
logical consistency, it would not be hard to show that the same planters who
believed in their slaves’ incapacity also knew—and believed—the contrary.
Precisely because ideologies consist of contradictory and inconsistent ele-
ments, they can undergo fundamental change simply through the reshuffling
of those elements into a different hierarchy.”).
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This continual process of “racial migration” upends some of
the most basic assumptions about race in the United States.12
When Southern colonies, and later states, restricted the civil
rights and livelihoods of African Americans, such measures did
not simply widen the gap between white and black. Rather,
these obstacles to life and liberty pushed people across the color
line into whiteness. At the same time, courts and communities
made it increasingly difficult to reclassify people as black after
they had been living as white.13 With an exponentially increas-
ing number of people who were vulnerable to reclassification,
the stability of Southern communities depended on what was in
essence a massive grandfathering of white people with African
ancestry. This racial amnesty was accomplished through court
decisions that discouraged overzealous policing of the color
line;4 through scientific theories and popular beliefs that Afri-
can ancestry would always be visible on people’s bodies; and
most importantly, through small-town Southern traditions of
acceptance, secrecy, and denial.

This Article reconstructs the meaning and purpose of the
one-drop rule, setting it within a larger history of racial migra-
tion. Most legal scholars casually describe the rule as the

12. The phrase “racial migration” originated in anthropology to describe
physical migrations of large human populations. See, e.g., Lois W. Mednick &
Martin Orans, The Sickle-Cell Gene: Migration Versus Selection, 58 AM. AN.
THROPOLOGIST 293, 293 (1956); see also Robert E. Park, Human Migration
and the Marginal Man, 33 AM. J. SOC. 881, 890 (1928). I reorient the phrase to
refer to the social process by which people of African descent became white.
Sometimes it involved the physical mobility and relocation associated with ra-
cial “passing,” and sometimes it did not. Under my formulation, racial migra-
tion is related to the notion of racial naturalization through which black non-
citizens “enter the imagined American community as cognizable racial sub-
jects.” Devon W. Carbado, Racial Naturalization, 57 AM. Q. 633, 651 (2005).
Racial migration suggests that that subject position can change, albeit without
weakening (and perhaps strengthening) conventional understandings of racial
roles within the American community. See id. at 651-52.

13. This point builds on Adrienne Davis’s important insight that in one of
the first cases of racial determination, “blackness is treated narrowly, limited
in order to protect white liberty.” Adrienne D. Davis, Identity Notes Part One:
Playing in the Light, 45 AM. U. L. REV. 695, 710 (1996) [hereinafter Davis,
Identity Notes]; see also Daniel J. Sharfstein, The Secret History of Race in the
United States, 112 YALE L.J. 1473, 1503-04 (2003).

14. See generally Ariela Gross, Litigating Whiteness, 108 YALE L.J. 109
passim (1998) [hereinafter Gross, Litigating Whiteness] (noting the resistance
of Southern communities to “binary” or “common sense” notions of race);
Sharfstein, supra note 13, at 1504 (“[T]he courts . . . discouraged efforts to in-
vestigate and uncover individuals’ racial backgrounds.”).
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American regime of race without considering its history.15
Other scholars have attempted to trace the rule’s origin to the
emergence of the cotton economy in the 1830s,16 the sectional
crisis of the 1850s,17 or Reconstruction.!8 Still others emphasize
that most Southern state legislatures did not formally adopt
one-drop racial definitions until the 1910s and 1920s.1?

Like an aging movie star, the rule depends on soft focus to
maintain its allure. Amid the vagaries of origin, few suggest
anything but that people followed the one-drop rule, as they
would any other bright-line rule.20 But the reality of racial mi-

15. See, e.g., Deborah Ramirez, Multicultural Empowerment: It’s Not Just
Black and White Anymore, 47 STAN. L. REV. 957, 964-65 (1995) (“Historically,
our multiracial heritage has been concealed by an odd, racist, American insti-
tution known as the ‘one-drop rule’ . . .. The ‘one-drop rule’ was created to
maximize the number of slaves.”); Barbara Bennett Woodhouse, Dred Scott’s
Daughters: Nineteenth Century Urban Girls at the Intersection of Race and Pa-
triarchy, 48 BUFF. L. REV. 669, 674 (2000) (“Frederick Douglass conjectured
that the owner of Wye Plantation where he was born may have been his fa-
ther. By right, that gentleman’s child should have been among the lucky few
children who lived a life of leisure and learning. Under the one drop rule, how-
ever, a child with a drop of African blood was deemed black.”). But see Paul
Finkelman, The Color of the Law, 87 NW. U. L. REV. 937, 954 n.95 (1993) (re-
viewing ANDREW KULL, THE COLOR-BLIND CONSTITUTION (1992)) (“As of 1910,
Tennessee appears to have been the only state to adopt the rule that ‘one drop
of blood’ makes someone black. Scholars still write as if this were the rule eve-
rywhere, at all times.”); ¢f. PAUL WALLENSTEIN, TELL THE COURT I LOVE MY
WIFE: RACE, MARRIAGE, AND LAW—AN AMERICAN HISTORY 142 (2002) (de-
scribing how Oklahoma had also adopted its own version of the one-drop rule
when it became a state in 1907).

16. See GEORGE M. FREDRICKSON, THE BLACK IMAGE IN THE WHITE MIND:
THE DEBATE ON AFRO-AMERICAN CHARACTER AND DESTINY, 1817-1914, at
43-49 (1971) (viewing the 1830s as the time when slavery became essential to
the cotton economy in the South and when abolitionist challenges prompted
pro-slavery theories to develop “an arsenal of arguments for Negro inferiority
which they repeated ad nauseam”).

17. See RACHEL F. MORAN, INTERRACIAL INTIMACY: THE REGULATION OF
RACE AND ROMANCE 25 (2001); JOEL WILLIAMSON, NEW PEOPLE: MISCEGENA-
TION AND MULATTOES IN THE UNITED STATES 73-75 (1980) (discussing the
South’s adherence to the one-drop rule to maintain order within society, de-
spite abolitionism and anti-slavery sentiments from the North and abroad).

18. See Gross, Litigating Whiteness, supra note 14, at 114 (“[O]ur contem-
porary definition of black by a one-drop standard developed only in the last
130 years.”); Kenneth E. Payson, Check One Box: Reconsidering Directive No.
15 and the Classification of Mixed-Race People, 84 CAL. L. REV. 1233, 1247
(1996).

19. See RANDALL KENNEDY, INTERRACIAL INTIMACIES: SEX, MARRIAGE,
IDENTITY, AND ADOPTION 223-24 (2003); Michael A. Elliott, Telling the Differ-
ence: Nineteenth-Century Legal Narratives of Racial Taxonomy, 24 LAW & SOC.
INQUIRY 611, 617 (1999); Finkelman, supra note 15, at 954—55.

20. See John A. Scanlon, Call and Response: The Particular and the Gen-
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gration reveals that the one-drop rule did not keep whites ra-
cially pure; rather, it enabled them to believe that they were.

The Article proceeds in two parts. Part I examines the one-
drop rule in colonial North America and the early American re-
public. Theories of innate racial difference transmitted through
“blood” existed well before Jamestown, leading influential
scholars to interpret almost reflexively early laws defining race
and slave status to be synonymous with the one-drop rule. But
the rhetoric of purity was always undermined by the realities of
European, African, and Native American mixture and of a
permeable color line. To the extent that legislators and judges
showed confidence in the salience of race, the assumption of an
1mpassable racial divide actually made it easier for some people
of African descent to become white.

Southern courts and communities did not strictly define
the color line because there was little reason to go beyond slav-
ery’s proxy of racial boundaries, and an inflexible racial regime
only threatened to interfere with the smooth functioning of a
slave society. The one-drop rule’s transformation from ideologi-
cal current to legal bright line and presumed social reality is in
essence a story of freedom. Part II examines the thirty years
preceding the Civil War. The prospect of freedom for people of
African descent hastened the one-drop rule’s rise as whites at-
tempted to preserve social hierarchies and property relations in
the absence of slavery. While legal scholars identify this period
as a time when tightening definitions fixed the status of mixed-
race people as black, I contend that rather than establish or en-
force a one-drop rule, efforts to tighten the color line pushed
many mixed-race people into whiteness, sometimes with the
full knowledge of their communities and often in spite of court
rulings or publicity. Even as this racial migration continued,
however, the rule’s growing ideological prevalence in the free
North would presage its eventual codification in the South after
slavery’s demise. During this period of ascendancy, the rule’s
ostensible opponents played an important part in propagating
it. Abolitionists seldom questioned white racial purity, instead
relying on the one-drop rule as a symbol of Southern cruelty
and of the threats that slavery posed to Northern whites. One
might argue that today’s legal scholars depend on the rule in
much the same way.

eral, 2000 U. ILL. L. REV. 639, 658 (“The ‘one drop’ rule allowed whites to pre-
serve the mark of whiteness by excluding from that classification all individu-
als who had less than 100% white heritage.”).
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The history of racial migration and the one-drop rule re-
quires a revolution in how legal scholars and the courts under-
stand race. Extrapolating from our common experience of race
today and relying on traditional sources of legal history such as
judicial opinions and trial evidence, recent scholarship has
stressed the law’s role as “a prime instrument in the construc-
tion and reinforcement of racial subordination.”2! Under this
view, courts and legislatures dictated, reproduced, and natural-
ized a one-drop regime, and communities had little choice but
to fall in line. But the legal history of race is incomplete when
divorced from the social context of racial migration. However
much “law . . . claimed for itself the authoritative license to tell
the story of racial meaning in this country,”?? Americans have
made their own rules for centuries.23 The courts were not abso-
lutist about blood purity, regularly turning to other criteria in
drawing the color line. Rather than being constitutive of racial
experience, formal legal processes functioned to preserve social
stability and property relations in a racially porous South that
nevertheless was committing itself to the one-drop rule. The
law arguably allowed this commitment to racial purity to hap-
pen by minimizing the rule’s costs for “whites” and shielding
them from the widespread insecurity that an aggressive insis-
tence on racial purity would engender. Communities could keep
local knowledge of racial migration hidden until it was forgot-
ten.24

21. Ian F. Haney Lépez, The Social Construction of Race: Some Observa-
tions on Illusion, Fabrication, and Choice, 29 HARV. CR.-C.L. L. REV. 1, 3
(1994). Ariela Gross’s nuanced version of the law’s cultural primacy empha-
sizes how trial narratives reverberated “beyond the courtroom.” See, e.g.,
Ariela Gross, Beyond Black and White: Cultural Approaches to Race and Slav-
ery, 101 COLUM. L. REV. 640, 651 n.44 (2001) [hereinafter Gross, Beyond Black
and White]; Ariela Gross, Pandora’s Box: Slave Character on Trial in the Ante-
bellum Deep South, 7 YALE J.L. & HUMAN. 267, 270 (1995) (describing the
courtroom as a “cultural arena” in which the law “established racial mean-
ings”).

22. Katherine M. Franke, What Does a White Woman Look Like? Racing
and Erasing in Law, 74 TEX. L. REV. 1231, 1231 (1996).

23. See William E. Forbath et al., Introduction: Legal Histories from Be-
low, 1985 WiS. L. REV. 759, 759 (describing how nineteenth-century “indus-
trial workers, women, and artisans . . . did not simply consent or acquiesce to
the law as authoritatively given . . . . Often, . . . they simply continued to as-
sume and assert, and, where they could, enforce, their own distinctive norms
and interpretations of norms—their own law—as the prevailing authority.”);
Hendrik Hartog, Pigs and Positivism, 1985 WIS. L. REv. 899, 930 (“[W]hat the
law was depended on who was asking.”).

24, See Martha Hodes, The Mercurial Nature and Abiding Power of Race:
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The practical consequences of this history lie in the fact
that every area of the law that engages with race has a founda-
tion in the one-drop rule. The rule acts as a metric for defining
group membership,25 allocating race-based entitlements,26

A Transnational Family Story, 108 AM. HIST. REV. 84, 85 (2003) (“[E]fforts on
the part of rulers and subjugated alike work to create, reshape, and reinforce
ideologies of race . . . . Together, these endeavors work continually to deter-
mine, destabilize, and ultimately to sustain racial hierarchies.”); Walter John-
son, Inconsistency, Contradiction, and Complete Confusion: The Everyday Life
of the Law of Slavery, 22 LAW & SOC. INQUIRY 405, 430 (1997) (reviewing
THOMAS D. MORRIS, SOUTHERN SLAVERY AND THE LAW (1996)) (“Laws and le-
gal decisions are documents that erase the trace of ongoing contests with the
languages of precedent, resolution, and progress: as guides to the reality they
purport to represent, they are unreliable.”); see, e.g., Gross, Litigating White-
ness, supra note 14, at 147-51; Sharfstein, supra note 13, at 1504.

25. The one-drop rule frequently appears in discussions of census catego-
ries and of tribal membership. Letter from Jacob J. Lew, Dir., Office of Mgmt.
& Budget, to Heads of Executive Dep’ts & Establishments (Mar. 9, 2000),
available at http://www.whitehouse.gov/omb/bulletins/b00-02.html  (“Re-
sponses that combine one minority race and white are allocated to the minor-
ity race.”); see also Hickman, supra note 10, at 1203-06; Patrick F. Linehan,
Thinking Outside of the Box: The Multiracial Category and Its Implications for
Race Identity Development, 44 HOW. L.J. 43, 43—44 (2000); john a. powell, A
Minority-Majority Nation: Racing the Population in the Twenty-First Century,
29 FORDHAM URB. L.dJ. 1395, 1400-01 (2002); Luther Wright, Jr., Note, Who's
Black, Who’s White, and Who Cares: Reconceptualizing the United States’s
Definition of Race and Racial Classifications, 48 VAND. L. REV. 513, 547, 553—
54 (1995); ¢f. Terrion L. Williamson, Note, The Plight of “Nappy-Headed” Indi-
ans: The Role of Tribal Sovereignty in the Systematic Discrimination Against
Black Freedmen by the Federal Government and Native American Tribes, 10
MICH. J. RACE & L. 233, 245-46 (2004) (“By using the one-drop rule, Whites
could categorize mixed Black-Indian persons as Black and therefore have
fewer ‘real’ Indians with whom to negotiate land deals and treaties. While the
one-drop rule has been used as an inclusionary device to define Blacks, Native
Americans use a much more exclusionary standard in defining tribal member-
ship. . . . The one-drop rule helps explain the differential treatment Indians
with Black blood experience in relation to those Indians who claim to be mixed
with White blood.”).

26. See Christopher A. Ford, Challenges and Dilemmas of Racial and
Ethnic Identity in American and Post-Apartheid South African Affirmative Ac-
tion, 43 UCLA L. REV. 1953, 2002-04 (1996) (discussing the one-drop rule in
the affirmative action context); Gerald A. Foster, American Slavery: The Com-
plete Story, 2 CARDOZO PUB. L. POL’Y & ETHICS J. 401, 413 (2004) (questioning
whether an individual is considered black for purposes of receiving reparations
based on the one-drop rule or some other measure); Kevin Hopkins, Forgive
U.S. Our Debts? Righting the Wrongs of Slavery, 89 GEO. L.J. 2531, 2543
(2001) (“A second approach in determining the eligibility of those persons enti-
tled to receive reparations for slavery would be simply to apply the ‘one-drop
rule,” a rule of hypodescent that is inherent in the American system of racial
classification.”); Richard D. Kahlenberg, Class-Based Affirmative Action, 84
CAL. L. REV. 1037, 1083-84 (1996); Note, Bridging the Color Line: The Power
of African-American Reparations to Redirect America’s Future, 115 HARV. L.
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awarding child custody,?” determining the existence of dis-
crimination and monitoring the progress of remedial meas-
ures,2?8 and theorizing racial and other group identities.29 If the

REV. 1689, 1698 (2002) (arguing that a resurgence of the one-drop rule to iden-
tify people entitled to reparations would be “demeaning and ultimately unnec-
essary—current educational affirmative action programs have been successful
without requiring recipients to ‘prove’ their race”).

27. See Twila L. Perry, The Transracial Adoption Controversy: An Analy-
sis of Discourse and Subordination, 21 N.Y.U. REV. L. & SoC. CHANGE 33, 81
n.219 (1993); Gayle Pollack, The Role of Race in Child Custody Decisions Be-
tween Natural Parents over Biracial Children, 23 N.Y.U. REv. L. & Soc.
CHANGE 603, 622 (1997) (“The idea that the law reifies racial categories is
very powerful—the one-drop rule helped maintain social structures based on
race. Mandating that the courts consider race in custody decisions may rein-
force socially created racial categories that should be questioned.”); Kim
Forde-Mazrui, Note, Black Identity and Child Placement: The Best Interests of
Black and Biracial Children, 92 MICH. L. REV. 925, 955-56 (1994); Julie C.
Lythcott-Haims, Note, Where Do Mixed Babies Belong? Racial Classification
in America and Its Implications for Transracial Adoption, 29 HARv. C.R.-C.L.
L. REV. 531, 532 (1994).

28. Nathaniel Persily, Color by Numbers: Race, Redistricting, and the
2000 Census, 85 MINN. L. REV. 899, 929—-34 (2001).

29. See, e.g., Haney Lépez, supra note 21, at 31 n.120; Hickman, supra
note 10, at 1188-96; Robert Westley, First-Time Encounters: “Passing” Revis-
ited and Demystification as a Critical Practice, 18 YALE L. & POL’Y REV. 297,
313-14 (2000). The one-drop rule extends far beyond the black-white para-
digm. See, e.g., Angel R. Oquendo, Re-imagining the Latino/a Race, 12 HARV.
BLACKLETTER L.J. 93, 102 (1995) (discussing the impact of the one-drop rule
on “Latino/a” characterizations); Ramirez, supra note 15, at 964—65.

See also the intense exchange between Jim Chen, on the one side, and
Neil Gotanda, Peter Kwan, and Natsu Saito Jenga, on the other, over Robert
S. Chang’s Toward an Asian American Legal Scholarship: Critical Race The-
ory, Post-Structuralism, and Narrative Space, 81 CAL. L. REV. 1241 (1993).
Jim Chen, Unloving, 80 IowWA L. REV. 145, 159 (1994) (“By what crystal ball
can Chang so confidently predict that his ‘future children, and their children
will always be Asian Americans’? The likeliest reading of his prediction is that
he assumes his progeny will have 100% Asian blood. An arguably gentler in-
terpretation of his statement may be that racist white America will always
classify as Asian anyone who has the slightest trace of Asian ancestry.”); Neil
Gotanda, Chen the Chosen: Reflections on Unloving, 81 IowaA L. REV. 1585,
1589-94 (1996) (criticizing Chen’s understanding of “Asian American”); Peter
Kwan, Unconvincing, 81 Iowa L. REV. 1557, 1557—67 (1996) (finding Chen’s
solution for racial fundamentalism “quite disturbing”); Natsu Saito Jenga, Un-
conscious: The “Just Say No” Response to Racism, 81 IowA L. REV. 1503, 1510—
11 (1996) (arguing that Chen presumes that “we must force our children into
one exclusive racial category or another”).

Groups that are not racial in character also use the one-drop rule as they
make or resist analogies to race. See Marc A. Fajer, A Better Analogy: ‘Jews,”
“Homosexuals,” and the Inclusion of Sexual Orientation as a Forbidden Char-
acteristic in Antidiscrimination Laws, 12 STAN. L. & POL’Y REV. 37, 41 (“Or is
the experience of sexual activity as powerful as African blood was historically
understood to be, where one drop could irrevocably classify a person?”); Julie
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one-drop rule functioned differently from what its unambiguous
terms suggest—if, as I argue, it expressed only a superficial
commitment to racial purity, all the while fostering racial mi-
gration—then we have to rethink what race means. The magni-
tude of racial migration is beginning to emerge through the
field of population genetics,30 with scientists estimating that
millions of Americans who identify as white have African an-
cestors within recent historic memory.3! As people identifying
as white begin to claim minority status in college admissions
and employment settings,32 African “blood” is losing its ability
to define race, determine civil rights violations, and fashion
remedies. The already formidable tasks of measuring disparate
racial impact or minority vote dilution risk becoming impossi-
ble when group boundaries blur.33

A. Greenberg, Deconstructing Binary Race and Sex Categories: A Comparison
of the Multiracial and Transgendered Experience, 39 SAN DIEGO L. REV. 917,
918-24 (2002); David A.J. Richards, Sexual Preference as a Suspect (Religious)
Classification: An Alternative Perspective on the Unconstitutionality of Anti-
Lesbian/Gay Initiatives, 55 OHIO ST. L.J. 491, 503—-04 (1994); Michael Ashley
Stein, Same Struggle, Different Difference: ADA Accommodations as Antidis-
crimination, 153 U. PA. L. REV. 579, 615 (2004); Kenji Yoshino, The Epistemic
Contract of Bisexual Erasure, 52 STAN. L. REV. 353, 392 n.211 (2000).

30. The irony is not lost that a field that purports to be able to determine
a person’s racial admixture from a single cheek cell is undermining the one-
drop rule. See, e.g., Sandra Soo-Jin Lee et al., The Meanings of “Race” in the
New Genomics: Implications for Health Disparities Research, 1 YALE J.
HEALTH PoL’Y L. & ETHICS 33, 47-53 (2001) (explaining and critiquing the
technology of admixture estimation).

31. See, e.g., Steve Sailer, White Prof. Finds He’s Not, UNITED PRESS
INT’L, May 8, 2002, http://www.upi.com/archive/view.php?archive=1&StoryID=
15042002-084051-5356r (describing leading geneticist Mark Shriver’s estimate
that “more than 50 million whites . . . have at least one black ancestor” as well
as his findings about his own African ancestry). Since the 1930s, sociologists
have been earnestly trying to estimate the population of African Americans
“passing for white.” See Robert P. Stuckert, African Ancestry of the White
American Population, 58 OHIO J. SCI. 155, 160 (1958) (“Over twenty-eight mil-
lion white persons are descendants of persons of African origin.”); James
Ernest Conyers, Selected Aspects of the Phenomenon of Negro Passing 2327
(1962) (unpublished Ph.D. dissertation, Washington State University) (on file
with the Minnesota Law Review) (summarizing and critiquing these studies).

32. See Amy Harmon, Seeking Ancestry and Privilege in DNA Ties Uncou-
ered by Tests, N.Y. TIMES, Apr. 12, 2006, at A17 (describing a student who was
admitted to college and given a scholarship after checking “Asian” on her col-
lege application because DNA test results obtained by her older sister sug-
gested she was “2 percent East Asian and 98 percent European”).

33. See generally Matthew J. Lindsay, How Antidiscrimination Law
Learned to Live with Racial Inequality, 74 U. CIN. L. REv. 87 (2006) (discuss-
ing the long decline of disparate impact as a measure of discrimination).
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Although the history of racial migration and the one-drop
rule appears to threaten civil rights policies, ultimately it may
strengthen them by forcing definitions of minority status to
shift from blood to a shared history of discrimination.34 “African
blood” is not unique to blacks. Centuries of racial migration re-
veal that more than anything, what fixed African Americans as
a discrete group was the fact that they were discriminated

34. Proponents of “color-blindness” derive much of their rhetorical ammu-
nition from the characterization of affirmative action and other race-based
policies as being blood-based. See, e.g., Grutter v. Bollinger, 288 F.3d 732,
792-93 (6th Cir. 2002) (Boggs, J., dissenting) (“The [University of Michigan]
Law School gives no explanation of how it defines the groups to be favored.
This means that ultimately it must make, on some basis, a decision on who is,
and is not, an ‘African-American, Hispanic, or Native American.” . . . Such
judgments, of course, have a long and sordid history. The classic Southern
Rule was that any African ancestry, or ‘one drop’ of African blood, made one
black. The Nazi Nuremberg laws made the fatal decision turn on the number
of Jewish grandparents. ‘Hispani¢’ background may, I suppose, depend on
which side of a pass in the Pyrenees your great-grandfather came from.”),
aff'd, 539 U.S. 306 (2003); see also Peter H. Schuck, Affirmative Action: Past,
Present, and Future, 20 YALE L. & POL’Y REV. 1, 15 (2002) (“[Tlhe [2000] Cen-
sus allowed people to indicate more than one race but did not include a ‘multi-
racial category . . . . In a grimly ironic aspect of the new demographic dispen-
sation, the government adopted something like the one-drop rule that helped
enslave so many mulattos and self-identifying whites before Emancipation.
(As Malcolm X quipped, ‘That must be mighty powerful blood.’).”); Reva B.
Siegel, Equality Talk: Antisubordination and Anticlassification Values in Con-
stitutional Struggles over Brown, 117 HARvV. L. REV. 1470, 1471 n.3 (2004)
(showing how supporters of the 2003 California Racial Privacy Initiative am-
plified its rhetoric by comparing government racial classifications to the one-
drop rule).

In various contexts the Supreme Court has affirmed an understanding of
race as blood. In Rice v. Cayetano, the Court struck down an eligibility re-
quirement in elections for trustees for the Office of Hawaiian Affairs that lim-
ited the franchise to “any descendant of the aboriginal peoples inhabiting the
Hawaiian Islands . . . in 1778.” 528 U.S. 495, 509 (2000) (citing HAW. REV.
STAT. § 10-2 (1993)). Under this limitation people identifying as white, African
American, Asian, or any other “race” would all be allowed to vote, as long as
they had an ancestral tie to aboriginal Hawaiians. See id. Conversely, Polyne-
sians presumably of the same “race” as aboriginal Hawailians would not be
able to vote without the direct ancestral tie. See id. at 514. The Court ruled,
however, that “[tlhe ancestral inquiry mandated by the State implicates the
same grave concerns as a classification specifying a particular race by name”
and therefore violated the Fifteenth Amendment. Id. at 517, 524. The Court,
in essence, turned historical and cultural heritage into racial heritage. See L.
Scott Gould, Mixing Bodies and Beliefs: The Predicament of Tribes, 101
CoLuM. L. REV. 702, 738-39 (2001) (“Oddly, the majority’s effort to root out
race has made race more prominent, bordering on a Supreme Court pro-
nouncement of a ‘one drop rule.”); see also Gotanda, supra note 10, at 29-32
(discussing the Supreme Court’s reluctance to abandon entirely immutable
racial classifications).
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against. In 1940 W.E.B. Du Bois wrote, “I recognize [black]
quite easily and with full legal sanction; the black man is a per-
son who must ride ‘Jim Crow’ in Georgia.”? Many people of Af-
rican descent could and did avoid racial oppression by becoming
white. When we regard the legal category of “African Ameri-
can” through the lens of a shared history of discrimination, the
tidy parallel that “color-blind constitutionalism” draws between
race-based discrimination and remediation falters.36 While dis-
crimination against African Americans was premised on innate
blood-borne inferiority and the preservation of racial purity,
measures designed to benefit them are much more inherently
remedial than many, including the Supreme Court, have been
willing to suppose. Remedial measures acknowledge a specific
history, not blood.37

Today we inhabit a legal regime that is the accretion of
centuries of myth and amnesia. Unexamined and unchallenged,
the one-drop rule remains a fixture of the civil rights land-
scape. The rule’s stark language carries the appearance of un-
assailable authority. Its sheer inhumanity has made it an easy
foil for people committed to uprooting racism, so there has been
little reason to examine its history. But assuming the rule’s ef-
ficacy has only continued to spread the idea of white racial pu-
rity without undermining it. Just beyond the one-drop rule’s
rhetoric is a reality of mixture and migration. It is hidden in
plain sight.

35. W.E.B. DU Bois, DUSK OF DAWN: AN ESSAY TOWARD AN AUTOBIOGRA-
PHY OF A RACE CONCEPT 153 (Transaction Books 1992) (1940); see also Bar-
bara J. Fields, Whiteness, Racism, and Identity, 60 INT'L LAB. & WORKING-
CLASS HIST. 48, 53-54 (2001) (quoting Du Bois in arguing for a “disentan-
gle[ment of] the Negro Problem from race” in favor of viewing it purely as “a
matter of power”); Richard Thompson Ford, Unnatural Groups: A Reaction of
Owen Fiss’s “Groups and the Equal Protection Clause,” ISSUES IN LEGAL
SCHOLARSHIP, 2003, at 1, 3-4, http://www.bepress.com/ils/iss2/art12/.

36. Shaw v. Reno, 509 U.S. 630, 641 (1993) (“It is unsettling how closely
the North Carolina plan resembles the most egregious racial gerrymanders of
the past.”); City of Richmond v. J.A. Croson Co., 488 U.S. 469, 493 (1989) (“Ab-
sent searching judicial inquiry into the justification for such race-based meas-
ures, there is simply no way of determining what classifications are ‘benign’ or
‘remedial’ and what classifications are in fact motivated by illegitimate notions
of racial inferiority or simple racial politics.”).

37. It is a history that begins, but by no means ends, with slavery. See,
e.g., IRA KATZNELSON, WHEN AFFIRMATIVE ACTION WAS WHITE: AN UNTOLD
HISTORY OF RACIAL INEQUALITY IN TWENTIETH-CENTURY AMERICA 142-43
(2005) (describing New Deal, G.I. Bill, and Great Society policies that consis-
tently shut out African Americans).
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I. IMPURITY AND DANGER: THE ONE-DROP RULE’S
EVOLUTION AND EVASION

Before the one-drop rule’s widespread codification in the
1910s and 1920s, the color line was formally demarcated
through a patchwork of statutes and common law rules dating
back to the seventeenth century. These rules were based on
physical appearance, genealogy, and the performance or pos-
session of the privileges of whiteness.38 “White” skin carried the
presumption of freedom, but slave status was ultimately a
question of maternal descent—the child of a slave mother was a
slave, regardless of his or her skin color or the amount of Euro-
pean ancestry.3® Laws regulating interracial marriage and the
conduct of free people of color defined blackness as a genealogi-
cal quantum: Depending on the state, anyone with at least one-
quarter, one-eighth, or one-sixteenth “black blood” was legally
black.40

None of these laws was an explicit one-drop rule, yet it has
been widely assumed that the rule was a powerful ideological
and social force during slavery. Influential scholars have inter-
preted early legal definitions of the color line to be proto- or
even de facto one-drop rules. For example, Virginia’s statutes
against interracial sex, enacted in 1662 and 1691, were de-
signed to prevent “abominable mixture” and preserve white ra-
cial purity, evolving from a ban on unions between “christians”
and “negroes” to a prohibition of sex between “[w]lhatsoever
English or other white man or woman” and any “negroe, mu-
latto, or Indian.”#t Also in 1662, Virginia enacted a statute

38. See Jessica A. Clarke, Adverse Possession of Identity: Radical Theory,
Conventional Practice, 84 OR. L. REV. 563, 585—-89 (2005); Davis, Identity
Notes, supra note 13, at 705—06; Gross, Litigating Whiteness, supra note 14, at
141-56.

39. KATHLEEN M. BROWN, GOOD WIVES, NASTY WENCHES, AND ANXIOUS
PATRIARCHS: GENDER, RACE, AND POWER IN COLONIAL VIRGINIA 133-35 (1996)
(discussing how laws that naturalized slavery by “making it heritable and em-
bedding it in a concept of race. . . . ma[de] the paternity of children born of en-
slaved women virtually irrelevant in the eyes of the law”); THOMAS D. MORRIS,
SOUTHERN SLAVERY AND THE LAW, 1619-1860, at 43-49 (1996). In Louisiana,
there was a presumption of freedom for biracial people. Walter Johnson, The
Slave Trader, the White Slave, and the Politics of Racial Determination in the
1850s, 87 J. AM. HIST. 13, 15 (2000).

40. See Johnson, supra note 39, at 21 (“[O]ther slaveholding statutes . . .
attempted to establish presumptions of freedom based upon fractions of ‘black
blood’: halves, fourths, eighths, sixteenths, and so on down to one drop . . . .").

41. BROWN, supra note 39, at 196-97; see also A. Leon Higginbotham, Jr.
& Barbara K. Kopytoff, Racial Purity and Interracial Sex in the Law of Colo-
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