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I. INTRODUCTION

For many years, courts and commentators have been concerned
about a phenomenon in class action litigation referred to as objector
“plackmail.”? The term “blackmail” is used figuratively rather than
literally; so-called objector “blackmail” is simply a specific application
of the general concern with legal regimes that permit one or more
individuals to “hold out” and disrupt collective action.2 The holdout
problem in class action litigation stems from the following series of
events: When a class action is settled, class members who do not like
the proposed settlement are permitted to file objections with the
federal district court that must approve it. If the district court
nonetheless approves the settlement, the class members who filed
objections have the right to appeal the district court’s approval. If
objectors appeal the settlement, however, the final resolution of the
settlement will be delayed during the time it takes the court of
appeals to decide the appeal, which can be years. Not only does the
appeal delay final resolution of the settlement, but, more importantly
for the blackmail problem, it also delays the point at which class
counsel can receive their fee awards, which are contingent upon the
settlement. As class counsel are eager to receive these fees, they are
willing to pay objectors out of their own pockets to drop the appeals.
This, it is thought, has led class members to file wholly frivolous
objections and appeals for no other reason than to induce these side
payments from class counsel.? These appeals are what courts and
commentators refer to as objector “blackmail.”4

Class members have to be fairly savvy to take advantage of this
scheme. But the large stakes involved in big class action settlements
have drawn just those savvy class members. Like class actions
themselves, objector blackmail is generally lawyer driven. Some

1.  See, e.g., Edward Brunet, Class Action Objectors: Extortionist Free Riders or Fairness
Guarantors, 2003 U. CHI. LEGAL F. 403, 438-42 (providing a summary of several scholarly and
judicial commentaries on objector “blackmail”).

2. See, e.g., STEVEN SHAVELL, FOUNDATIONS OF ECONOMIC ANALYSIS OF LAW 124-25
(2004) (discussing holdout problem in the context of eminent domain),

3.  See, e.g., Vaughn v. Am. Honda Motor Co., Inc., 507 F.3d 295, 300 (5th Cir. 2007) (“In
some circumstances objectors may use an appeal as a means of leveraging compensation for
themselves or their counsel.”); PRINCIPLES OF THE LAW OF AGGREGATE LITIGATION § 3.08
(Proposed Final Draft, Apr. 1, 2009) (expressing concern with “fees paid to objectors’ counsel not
because of valid objections but because objectors have threatened to prolong the process by
appealing the settlement . . . thereby delaying distributions to . . . class counsel”); id. (listing
citations to commentators who have discussed “the improper role that objectors sometimes play
in holding up legitimate settlements”).

4. Although the term is figurative, I will follow the conventional terminology and refer to
the holdout phenomenon in class action litigation as objector “blackmail.”
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lawyers are said to be “professional objectors” who travel from
settlement to settlement seeking class members on behalf of whom
they can object. In other instances, objections are filed in furtherance
of rivalries between lawyers seeking to control class action litigation;
lawyers representing class members in competing actions may object
in the settling actions in order to share in the fee awards.5

Courts and commentators believe that objector blackmail is a
serious problem. Objector blackmail is often seen as something of a
“tax” that class action lawyers must pay in order to settle class action
litigation,® and it has been decried in numerous court opinions’ and
scholarly commentaries.® As one commentator has put it, class action
objectors are “the least popular parties in the history of civil
procedure.” The blackmail concern has led courts and commentators
to propose a variety of measures designed to mitigate the threat of
objector blackmail. Perhaps the most draconian among these
measures is the recent practice by some district courts to require
objectors to post bonds under Federal Rule of Appellate Procedure 7
for hundreds of thousands or even millions of dollars in order to
appeal class action settlements—something few objectors, no matter
what their motivations, are in a position to do.!°

In this Article, I bring to light a current practice among class
action lawyers that neutralizes much of the blackmail threat, a
practice known as “quick pay.” As far as I am aware, this practice has
never been acknowledged by any court nor any commentator. The
practice works as follows: With the consent of the defendants, class
counsel insert provisions into class action settlements that permit
counsel to receive whatever fees district courts award them as soon as
those courts approve the settlements, regardless of whether the
settlements are appealed. If the settlements or fee awards are
reversed on appeal, then class counsel agree to refund the fees to the
defendants. The virtue of the quick-pay provision is that objectors who
bring meritless appeals can no longer delay the point at which class
counsel receive their fees. Thus, class counsel have little incentive to
pay objectors a premium to avoid this delay. As such, quick-pay
provisions can reduce the “holdout tax” that blackmail objectors can

5.  See infra text accompanying notes 68-70.

6. Barnes v. FleetBoston Fin. Corp., No. 01-10395-NG, 2006 U.S. Dist. LEXIS 71072, at
*3—4 (D. Mass. Aug. 22, 2006) (“[P]rofessional objectors can levy what is effectively a tax on class
action settlements, a tax that has no benefit to anyone other than to the objectors.”).

7.  See infra notes 58-62.

8.  Seeinfra notes 63-67.

9. Brunet, supra note 1, at 472.

10. See infra text accompanying notes 75-76, 110-25.
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extract in class action litigation. Quick-pay provisions are not only
already in use, but they are already in wide use. Drawing on an
original dataset I created consisting of all class action settlement
agreements approved by federal district courts in 2006,!! T show that
over one-third of all settlements in 2006 included quick-pay
provisions, including almost 80 percent of securities cases.

In my view, there is little doubt that the quick-pay provision is
a better solution to the blackmail problem than those solutions
proposed by courts and commentators. Although one might object to
quick-pay provisions on the ground that they are utterly self-serving—
they have, after all, transformed class action lawyers into something
that had been previously unknown in the law: contingency-fee lawyers
that get paid before their clients—I argue that they may actually do
more good than harm to class members. Moreover, compared to the
alternative mechanisms that have been proposed for mitigating
blackmail—sanctioning objections later deemed to be frivolous or
requiring objectors to post Rule 7 bonds for hundreds of thousands or
millions of dollars—quick-pay provisions clearly seem more desirable.
Ex post sanctions and large Rule 7 bonds will inevitably chill
legitimate objectors from making their views known to the district
court. That is a steep price to pay when the only adversarial testing of
class action settlements comes from objectors. Moreover, these
measures effectively permit district courts to decide how insulated
their own decisions should be from appellate review. It is easy to see
why district courts might overuse that power.

Nonetheless, quick-pay provisions have several serious
limitations that make them an incomplete solution to the blackmail
threat. For example, even with quick-pay provisions, class counsel still
have an incentive to pay objectors to avoid the expense of litigating
the appeal. Moreover, when the amount of fees is large enough and
the probability of the appeal’s success is greater than zero, risk
aversion might likewise lead class counsel to pay objectors despite
quick-pay provisions. In addition, quick-pay provisions do not prevent
objectors from blackmailing class action defendants in those cases in
which delaying the settlement may be costly to them. Finally, quick-
pay provisions do not prevent class action defendants from demanding
a premium from class counsel in exchange for their consent to such
provisions. Thus, although quick-pay provisions may reduce the “tax”

11. This dataset is described in more detail in my forthcoming article, Brian T. Fitzpatrick,
An Empirical Study of Class Action Settlements and their Fee Awards (Univ. of S. Cal. Law Sch.,
Conf. on Empirical Legal Stud., Working Paper 2009) (on file with author).
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that objectors can collect from class counsel, they cannot eliminate it
altogether.

There 1is, however, a complete solution to the blackmail
problem: an inalienability rule that prohibits objectors from selling
their right to appeal to class counsel or the defendant. That is, a
complete solution to the blackmail problem would prohibit objectors
from settling their appeals. Inalienability rules have been discussed in
the property scholarship for many decades as a way to deal with the
inefficiencies caused by holdouts and blackmail.!2 The virtue of such
rules is that parties no longer have an incentive to acquire a right for
the purpose of holding out or for blackmail if they cannot sell the
right.13 That is, in the face of a rule that barred settling appeals, class
action objectors would not bother to appeal a settlement unless they
thought the appeal had some merit and were interested in seeing its
eventual resolution. Thus, not only should an inalienability rule
completely solve the blackmail problem, but because it does not chill
class members from taking legitimate appeals, it does not suffer the
drawbacks of either quick-pay provisions or the blackmail solutions
proposed by courts and commentators.

Inalienability rules usually come at the price of prohibiting
some efficient transactions from taking place. In the litigation context,
for example, it is often thought socially desirable that parties settle
even meritorious suits because they can save litigation costs.'4 Thus,
in the normal litigation context, prohibiting settlement of every case
would be a steep price to pay for the benefits of an inalienability rule.
In the context of class action settlements, however, it is usually not
socially desirable to settle nonfrivolous objections. These objections
inevitably affect more class members than those who brought the
objections; thus, permitting class counsel to buy off these objectors
prevents other class members from reaping the benefits of the
objection. This is why the Federal Rules of Civil Procedure were
amended in 2003 to prohibit class members from withdrawing their

12. See, e.g., lan Ayres & Kristin Madison, Threatening Inefficient Performance of
Injunctions and Contracts, 148 U. PA. L. REV. 45, 55 (1999); Guido Calabresi & A. Douglas
Melamed, Property Rules, Liability Rules, and Inalienability: One View of the Cathedral, 85
HARv. L. REV. 1089, 1001 (1972); Michael Heller, The Boundaries of Private Property, 108 YALE
L.J. 1163, 1201-02 (1999); Lee Anne Fennell, Adjusting Alienability, 122 HARV. L. REV. 1403,
144147 (2009).

13. See Fennell, supra note 12, at 1412 (noting one reason for “blocking the A to B transfer
would be to alter the upstream course of events by influencing whether and how parties initially
acquire . . . the entitlement”).

14. See, e.g., STEVEN SHAVELL, FOUNDATIONS OF ECONOMIC ANALYSIS OF LAW 403 (2004)
(“[A] mutually beneficial settlement exists as long as the plaintiff's estimate of the expected
judgment does not exceed the defendant’s estimate by more than the sum of their costs of trial.”).
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objections to class action settlements before the settlements were
approved by district courts.!’> In my view, a similar rule should be
adopted to prohibit settlement of objections once they have been
appealed.

In Part II of this Article, I describe the role of class action
objectors in the settlement process. Part III recounts the oft-expressed
concern by courts and commentators that class members are able to
blackmail class counsel into paying side settlements by filing frivolous
objections and appeals. In Part IV, I bring to light a practice that, as
far as I am aware, has never been discussed by courts or
commentators: quick-pay provisions. I argue that although the
provisions have many virtues, they also have many limitations. Part V
then compares quick-pay provisions to measures that have been
proposed by courts and commentators to mitigate objector blackmail:
ex post sanctions and large appellate bonds. I argue that, despite their
limitations, quick-pay provisions are superior to these other measures
because these other measures will inevitably chill legitimate
objections to class action settlements. Nonetheless, drawing on
property law scholarship, I contend that there is an even better
solution to the blackmail problem, one that neither suffers from the
limitations of quick-pay provisions nor the risk of chilling of legitimate
objections: an inalienability rule that prohibits objectors from settling
their appeals unless they made modifications to the underlying class
action agreement—modifications that would have to be approved by a
federal judge who could ensure that other class members were
enjoying the same benefits that the settling objector seeks to enjoy.

II. THE ROLE OF CLASS ACTION OBJECTORS AT SETTLEMENT

The vast majority of cases that are certified as class actions
and not dismissed on motions to dismiss or summary judgment are
terminated by settlement.'® In federal court, which is the focus of this

15. See FED. R. CIv. P. 23(e)(5) (“Any class member may object to the proposal if it requires
court approval under this subdivision . . . the objection may be withdrawn only with the court's
approval.”); FED. R. CIv. P. 23(e)(4)(B) 2003 advisory committee’s note (revised and renumbered
as 23(e)(5)).

16. See, e.g., Emery Lee & Thomas E. Willing, Impact of the Class Action Fairness Act on
the Federal Courts: Preliminary Findings from Phase Two’s Pre-CAFA Sample of Diversity Class
Actions 11 (Federal Judicial Center 2008) (“Every case in which a motion to certify was granted,
unconditionally or for settlement purposes, resulted in a class settlement.”); ROBERT H. KLONOFF
& EDWARD K.M. BILICH, CLASS ACTIONS AND OTHER MULTI-PARTY LITIGATION: CASES AND
MATERIALS 362 (2002) (noting that only “a handful” of class actions under Rule 23 have ever
been tried to conclusion); Tom Baker & Sean J. Griffith, How the Merits Matter: D&O Insurance
and Securities Settlements 20, 755 U. PA. L. REV. (forthcoming, 2009), available at http://papers.
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Article,'” these settlements are negotiated by defendants and lawyers
appointed by district court judges to represent class members. Before
these settlements can take effect, they must also be approved by those
judges.!® In addition, because class counsel are appointed rather than
retained by class members themselves,!? district court judges must set
the fees class action lawyers receive for their work.2® Class action
lawyers are basically compensated on a contingency basis, and their
fees often come from the settlement they negotiated for the class
(usually as a percentage of the settlement), or, less commonly, from
the defendant pursuant to a fee-shifting statute (usually in the form of
a lodestar award).2! In either case, federal district court judges have
considerable discretion to determine the fees of class action lawyers.22

ssrn.com/sol3/papers.cfm?abstract_id=1101068# (noting that, with respect to securities fraud
class actions, “[t]rial . . . is virtually unheard of”).

17. Ichose to focus on federal class action settlements both because most of the commentary
regarding objector blackmail has been in reference to federal settlements and because it is much
easier to gather data on federal litigation.

18. See FED. R. C1v. P. 23(e) (“The claims, issues, or defenses of a certified class may be
settled, voluntarily dismissed, or compromised only with the court’s approval.”).

19. See FED. R. CIv. P. 23(g)(1) (“Unless a statute provides otherwise, a court that certifies a
class must appoint class counsel.”).

20. See FED. R. CIv. P. 23(h) (“In a certified class action, the court may award reasonable
attorney’s fees . . . .”). In securities fraud class actions filed after the Private Securities Litigation
Reform Act of 1995, some courts have begun to presume that the fees they award should be
based on the arrangement struck between class counsel and the lead (usually institutional)
plaintiff. See, e.g., In re Cendant Corp. Litig., 264 F.3d 201, 282 (3d Cir. 2001) (“We therefore
believe that, under the PSLRA, courts should accord a presumption of reasonableness to any fee
request submitted pursuant to a retainer agreement that was entered into between a properly-
selected lead plaintiff and a properly-selected lead counsel.”).

21. See Theodore Eisenberg & Geoffrey P. Miller, Attorney Fees in Class Action Settlements:
An Empirical Study, 1 J. EMPIRICAL LEGAL STUD. 27, 31-32 (2004) [hereinafter Eisenberg &
Miller, An Empirical Study] (discussing the fee percentage and lodestar methods of awarding
attorneys’ fees in the context of class action settlements).

22. The prevailing method for determining the appropriate fee to award class counsel from
a settlement they negotiated (i.e., so-called “common fund” cases) is to select a percentage of the
settlement based on a multi-factor test, see, e.g., Varacallo v. Mass. Mut. Life Ins. Co., 226 F.R.D.
207, 250 (D.N.J. 2005) (listing seven “standards” to use “[iln awarding attorneys’ fees using the
percentage-of-recovery method in a common fund class action”), which, as with most multi-factor
tests, leaves courts with a great deal of discretion. Some courts of appeals have tried to confine
this discretion somewhat by adopting a presumption that 25 percent is an appropriate award in
- common-fund cases. See, e.g., Staton v. Boeing Co., 327 F.3d 938, 968 (9th Cir. 2003) (“This
circuit has established 25% of the common fund as a benchmark award for attorney fees.”);
Camden I Condo. Ass'n, Inc. v. Dunkle, 946 F.2d 768, 771 (11th Cir. 1991) (establishing “bench
mark” percentage of 25 percent, “which may be adjusted up or down based on the circumstances
of each case”). In cases where fees are paid directly by defendants and in common-fund cases
where district courts do not use the percentage-of-the-settlement approach, district courts
reward class counsel using the fee “lodestar” enhanced by a discretionary multiplier. See
Eisenberg & Miller, An Empirical Study, supra note 21, at 31 (“Under the lodestar method, . . .
courts multiply the reasonable number of hours expended by counsel by a reasonable hourly rate
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1630 VANDERBILT LAW REVIEW [Vol. 62:6:1623

There has long been concern that the interests of class counsel
diverge in several respects from the interests of class members, and,
accordingly, there has long been concern that any given class action
settlement might not be in the best interests of class members.23 It is
for this reason, after all, that district court judges are required to
approve class action settlements.2¢ It is also for this reason that class
members are given an opportunity to participate in the district court’s
review of these settlements.25 This opportunity is mandated by the
Federal Rules of Civil Procedure, which require that class members
receive notice of proposed settlements and attorney fee awards and
that class members have an opportunity to file objections thereto.z6
Indeed, in light of the fact that class counsel and defendants, by
definition, support class action settlements, it is especially important
that class members be given the opportunity to object to settlements;
without objectors there would be no adversarial testing of class action
settlements at all.2?

Nonetheless, class members do not take advantage of the
opportunity to object to settlements in great numbers. One empirical
study found that the median number of objections to a settlement was

and then adjust the product for various factors.”). The discretionary multiplier gives district
courts considerable latitude to set fees even in these cases.

23. See, e.g., John C. Coffee, Jr., Class Action Accountability: Reconciling Exit, Voice, and
Loyalty in Representative Litigation, 100 COLUM. L. REvV. 370, 371-72 (2000) (acknowledging the
“standard depiction” of a class action attorney “as a profit-seeking entrepreneur, capable of
opportunistic actions and often willing to subordinate the interests of class members to the
attorney’s own economic self-interest”); John C. Coffee, Jr., The Regulation of Entrepreneurial
Litigation: Balancing Fairness and Efficiency in the Large Class Action, 54 U. CHI. L. REV. 877,
883-84 (1987) (stating that “[i]t is no secret that substantial conflicts of interest between
attorney and client can arise in class action litigation” and then detailing some of the ways in
which these conflicts manifest themselves).

24. See, e.g., Christopher R. Leslie, A Market-Based Approach to Coupon Settlements in
Antitrust and Consumer Class Action Litigation, 49 UCLA L. REV. 991, 1065 (2002) (“Congress
required judicial approval of class action settlements precisely because the class counsel might
make agreements that maximize their personal gain at the expense of absent class members.”).

25. See, e.g., Theodore Eisenberg & Geoffrey P. Miller, The Role of Opt-Outs and Objectors
in Class Action Litigation: Theoretical and Empirical Issues, 57 VAND. L. REV. 1529, 1531 (2004)
[hereinafter Eisenberg & Miller, The Role of Opt Outs} (“In theory, the right to object to a
settlement provides a check on reasonableness: the court can look to the views of class members
as a counterweight to the views of counsel and the representative parties, who may be biased in
favor of approval.”).

26. FED. R. CIv. P. 23(e) (“The court must direct notice [of a proposed settlement] in a
reasonable manner to all class members who would be bound by the proposal. . . . Any class
member may object to the proposal if it requires court approval under this subdivision (e) . .. .”);
FED. R. CIv. P. 23(h) (“Notice of the motion [for an award of attorneys’ fees] must be served on all
parties and, for motions by class counsel, directed to class members in a reasonable manner. A
class member, or a party from whom payment is sought, may object to the motion.”).

27. See Brunet, supra note 1, at 439-43 (noting that many courts have commented on the
important role objectors can play in class action settlements).
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three—well less than one-tenth of one percent of class members.28 The
small number of objections is usually attributed to the fact that class
members often have little at stake individually in a settlement,
making it economically irrational for many of them to go through the
trouble of filing objections.2? When they do file objections, the
objections can be as informal as a few comments scrawled on a piece of
loose-leaf paper3 or as formal as filings by lawyers representing one
or more class members, accompanied by expert testimony and motions
to intervene and to take discovery.3! In theory, district courts review
these objections, along with arguments supporting the settlement
from class counsel and defendants, when deciding whether
settlements and the fees sought by class counsel are in the best
Interests of the class.3? It is rare, however, for district courts to reject
proposed class action settlements on the basis of objections;33 only
somewhat more frequently do district courts award fees less lucrative
than those sought by class counsel.34

28. Eisenberg & Miller, The Role of Opt Outs, supra note 25, at 1546 (reviewing 236 state
and federal class action settlements).

29. See, e.g., Christopher R. Leslie, The Significance of Silence: Collective Action Problems
and Class Action Settlements, 59 FLA. L. REV. 71, 73 (2007) (“For individual class members,
objecting does not appear to be cost-beneficial. Objecting entails costs, and the stakes for
individual class members are often low.”); id. at 91 (noting that “even those class members who
believe that the proposed settlement is inadequate may remain silent because they (correctly)
calculate that the costs of objecting exceed the expected benefits of doing so0”).

30. See, e.g., In re Pharm. Indus. Average Wholesale Price Litig., 520 F. Supp. 2d 274, 278
(D. Mass. 2007) (describing “one-sentence” objection); Brief for Respondents at 31, Devlin v.
Scardelletti, 536 U.S. 1 (2002) (No. 01-417) (citing examples of objectors who “file a piece of paper
containing some variant of ‘I object’ or ‘This is a terrible deal’ ”).

31. See MANUAL FOR COMPLEX LITIGATION (FOURTH) § 21.643 (2004) (providing a summary
of the rights of an objector in a class action to seek discovery, introduce expert testimony, and file
motions (including motions to intervene) as part of the objection).

32. Seeid. at § 21.641 (“In evaluating the settlement, the court should take into account not
only the presentations of counsel, but also information from other sources, such as . . .
presentations by objections . . ..”).

33. See Leslie, supra note 29, at 114 (“[Clourts rarely reject proposed settlements in
response to objections.”); Thomas E. Willging, Laural L. Hooper & Robert J. Niemec, An
Empirical Analysis of Rule 23 to Address the Rulemaking Challenges, 71 N.Y.U. L. REV. 74, 140-
41 (1996) (reporting that, out of all class actions filed in four federal district courts over a two-
year period, “about half of the settlements that were the subject of a [settlement approval]
hearing generated at least one objection” and that “[a]pproximately 90% or more of the proposed
settlements were approved without changes in each of the four districts”).

34. See Michael A. Perino, The Milberg Weiss Prosecution:. No Harm, No Foul? 1, 59 (St.
John’s Legal Studies Research Paper No. 08-0135, 2008), available at http:/ssrn.com/
abstract=1133995 (“In more than half the cases {out of 687 studied], judges award plaintiffs’
attorneys precisely the fee they requested. When judges do award less than what was requested,
those downward departures tend to be quite small. On average, judges awarded plaintiffs’
attorneys 90% of the fees they requested.”).
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Once the district court has rejected class members’ objections
and approved the settlement, the question becomes who, if anyone,
may appeal the district court’s judgment. It is around this question
that the threat posed by objector blackmail has coalesced. Before the
Supreme Court’s 2002 opinion in Devlin v. Scardelletti, 3> there were
two schools of thought on this question. The first school, adopted by a
number of courts of appeals, was that only the formal parties to the
class action litigation could appeal the approval of the settlement.36
The formal parties included the defendant, the class members named
as the representative plaintiffs, class counsel (who can appeal matters
concerning their fee awards), and any class members who successfully
moved for intervention under Federal Rule 24.37 As noted above, given
that the defendant, the representative plaintiffs, and class counsel
almost always support the class action settlement (lest there be no
settlement),38 the formal view typically meant only class members who
went through the trouble of intervention could appeal. This was an
exceedingly small group.3® The second school of thought (which might
be called the “informal” one), also adopted by a number of courts of
appeals, was that any class member who filed an objection to the
settlement—whether they formally intervened or not—could also take
an appeal from the approval of the settlement.4° The second school, of
course, opened appeals up to a much bigger group of class members.

In Devlin, the Supreme Court was asked to decide which school
of thought was the correct one, and the Court sided with the informal

35. 536 U.S. 1 (2002).

36. See Scardelletti v. Debarr, 265 F.3d 195, 208-10 (4th Cir. 2001); Cook v. Powell Buick,
Inc., 155 F.3d 758, 761 (5th Cir. 1998); Felzen v. Andreas, 134 F.3d 873, 874 (7th Cir. 1998);
Shults v. Champion Int’l Corp., 35 F.3d 1056, 1061 (6th Cir. 1994); Gottlieb v. Wiles, 11 F.3d
1004, 1008-09 (10th Cir. 1993); Croyden Assocs. v. Alleco, Inc., 969 F.2d 675, 678-80 (8th Cir.
1992); Guthrie v. Evans, 815 F.2d 626, 628-29 (11th Cir. 1987).

37. See Devlin, 536 U.S. at 15 (Scalia, J., dissenting) (stating that “the ‘parties’ to a
judgment are those named as such — whether as the original plaintiff or defendant in the
complaint giving rise to the judgment, or as ‘one who [though] not an original party . . . becomes
a party by intervention . . .’ ” and “the class representatives”).

38. This, of course, is not true with respect to the fee award, which class counsel will
sometimes appeal. Moreover, on rare occasions, the representative plaintiffs will oppose the
settlement negotiated on their behalf. See, e.g., Lazy Oil Co. v. Witco Corp., 166 F.3d 581, 583 (3d
Cir. 1999).

39. See, e.g., Guthrie v. Evans, 815 F.2d 626, 628-29 (11th Cir. 1987) (holding that “non-
named[ ] class members do not have standing to appeal” if they do not intervene).

40. See In re PaineWebber Inc. Ltd. P’ships Litig., 94 F.3d 49, 53 (2d Cir. 1996); Carlough v.
Amchem Prods., Inc., 5 F.3d 707, 710 (3d Cir. 1993); Marshall v. Holiday Magic, Inc., 550 F.2d
1173, 1176 (9th Cir. 1977).
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view.4l Although the Court acknowledged that, typically, only
“parties” to the final judgment could take appeals, and that class
members other than the representative plaintiffs were not usually
considered “parties” to class action judgments, it nonetheless
concluded that class members who filed objections should be
considered “parties” solely for the purposes of appealing settlements.42
Thus, since 2002, any class action objector—no matter how informal
the objection—has been able to appeal from the approval of a class
action settlement or the attorneys’ fees awarded by the district court
pursuant to that settlement.*3 Although the Devlin rule made it easier
for class members to appeal settlements, it also made it easier for
class members to engage in what many courts and commentators refer
to as objector “blackmail.”# Indeed, both the litigants*® and Justice
Scalia’s dissent*® in Devlin warned that the Court’s decision would
lead to such a phenomenon.

III. THE CONCERNS OVER OBJECTOR “BLACKMAIL”

This concern over objector “blackmail” is a specific application
of the more general concern with rent-seeking by “holdouts.”*” When

41. See Devlin, 536 U.S. at 14 (holding that “nonnamed class members . . . who have
objected in a timely manner to approval of the settlement at the fairness hearing have the power
to bring an appeal without first intervening”).

42. See id. at 7-9 (acknowledging that “only parties to a lawsuit . . . may appeal an adverse
judgment” (citing Marino v. Ortiz, 484 U.S. 301, 304 (1988)) but explaining that an objector “will
only be allowed to appeal that aspect of the District Court’s order that affects him—the District
Court’s decision to disregard his objections”).

43. Although Devlin was technically a case involving an appeal only from a settlement and
not an award of attorneys’ fees, its holding has been extended to appeals from fee awards. See,
e.g., In re Synthroid Mktg. Litig., 325 F.3d 974, 976-77 (7th Cir. 2003).

44. See, e.g., Brunet, supra note 1, at 429 (arguing that “Devlin may have raised the ante
for class action objectors by legitimizing their efforts to appeal from district court approvals of
settlements™).

45. See Brief for Citibank (South Dakota), N.A., as Amicus Curiae Supporting Respondents
at 18, Devlin v. Scardelletti, 536 U.S. 1 (2002) (No. 01-417) (arguing that, if permitted to appeal
settlements, objectors may “attempt to take personal advantage” of the “delay” caused by the
appeal, and thereby create “great pressure” to “pay substantial amounts of ‘ransom’ to such
objectors”); Brief for Respondents at 31, Devlin, 536 U.S. 1 (arguing that if objectors are
permitted to appeal a settlement some class members will attempt “to simply extract a fee by
lodging generic, unhelpful protests” (quoting Shaw v. Toshiba Am. Info. Sys., Inc., 91 F. Supp. 2d
942, 973 (E.D. Tex. 2000))).

46. See Devlin, 536 U.S. at 22 n.5 (Scalia, J., dissenting) (warning of “ ‘canned’ objections
filed by professional objectors who seek out class actions to simply extract a fee by lodging
generic, unhelpful protests” (quoting Shaw, 91 F. Supp. 2d at 973-74 & n.18)).

47. See, e.g., SHAVELL, supra note 2, at 124-25 (noting the problem as a justification for
eminent domain: “In the building of a road, for example, the ability of essentially any individual
on its planned path to prevent the project from going forward could cause serious bargaining
problems for a government agency that must acquire land through purchases”).
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class members object to settlements and file appeals therefrom, they
can prevent the settlements from becoming final for other class
members and for class counsel. If their objections have merit, appeals
by objectors can lead courts of appeals to reverse the approvals of
settlements and fee awards. But even if their objections do not have
merit, appeals by objectors can disrupt settlements by requiring class
counsel to expend resources fighting appeals, and, more importantly,
by delaying the point at which settlements become final. It can take
“months or even years” for courts of appeals to rule on civil appeals,*8
and this delay in finalizing settlements can also delay when class
counsel receive their fee awards (which are almost always contingent
on the settlements).4® With attorneys’ fees in class actions now
running as high as hundreds of millions of dollars in a single
settlement,? it can be very expensive indeed for class counsel to wait
an extra one or two years to receive their fee awards.

It should therefore come as no surprise that class counsel are
willing to dip into their own pockets to pay objectors to drop their
appeals. As one commentator has noted, “The very threat of an appeal
can give . . . objectors a major weapon. They now possess substantial
leverage when negotiating with the counsel seeking to secure an
approved settlement.”®! Delay is not, of course, the only reason class
counsel might be willing to settle an appeal brought by an objector;
they also settle such appeals in order to avoid adverse results and to

48. PRINCIPLES OF THE LAW OF AGGREGATE LITIGATION, supra note 3, § 3.08 emt. b (“A
baseless objection, followed by an appeal after the objection is rejected, can delay the finalization
of a settlement for months or even years.”); Brunet, supra note 1, at 429 (“The ability to appeal
after filing an objection in the district court—now firmly established after Devlin—slows down
the class action’s progress considerably.”).

49. See PRINCIPLES OF THE LAW OF AGGREGATE LITIGATION, supra note 3, § 3.08 cmt. a
(noting that objectors who appeal class action settlements “delay[] distributions to . . . class
counsel”); Geoffrey P. Miller & Lori S. Singer, Nonpecuniary Class Action Settlements, 60 LAW &
CONTEMP. PROBS. 97, 120 n.64 (1997) (explaining that objectors “can appeal the settlement . . .
and during the appeal process, the settlement will be in limbo. Class counsel will not be paid and
class members will not receive their benefits. The prospect of delaying a settlement for months or
years by taking an appeal is the realistic threat that objectors hold over the heads of the settling
parties.”); William B. Rubenstein, The Fairness Hearing: Adversarial and Regulatory
Approaches, 53 UCLA L. REV. 1435, 1449 (2006) (noting that objectors can “forc[e] the class
attorneys to pay them to go away lest the class attorneys’ own fee be held up through appeals”).

50. See, e.g., Allapattah Servs., Inc. v. Exxon Corp., 454 F. Supp. 2d 1185, 1239-43 (S.D.
Fla. 2006) (awarding $333,719,569); In re AOL Time Warner, Inc. Sec. and “ERISA” Litig., No.
02-5575, 2006 WL 3057232, at *2 (S.D.N.Y. Oct. 25, 2006) (awarding $147,500,000); In re Royal
Ahold N.V. Sec. & ERISA Litig.,, 461 F. Supp. 2d 383, 387 (D. Md. 2006) (awarding
$130,647,868); Spartanburg Reg’l Health Servs. Dist., Inc. v. Hillenbrand Indus., Inc., No. 03-
2141, slip op. at 11 (D.S.C. Aug. 15, 2006) (awarding $117,157,800).

51. Brunet, supra note 1, at 429.
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avoid litigation expenses.’? The “blackmail” concern has arisen from
the premiums class counsel are willing to pay objectors beyond the
expected value of their appeals—i.e., premiums to avoid delay, and, to
a lesser extent, to save litigation expenses and avoid risk.?® These
premiums have encouraged class members to file objections without
any merit simply to collect side settlements from class counsel.5
Courts and commentators characterize the “blackmail” problem as one
that arises when class counsel pay a premium to objectors whose
appeals have no merit in order to avoid the delays and other
complications those appeals will cause in the disbursement of their fee
awards.5

It should be noted that class counsel may not be entirely
uncompensated for the delays caused by appeals. Sometimes
settlement agreements provide that class counsel can earn interest on
their fee awards while any appeal is pending; it is not uncommon for
the agreement to require defendants to place the corpus of the
settlement and attorneys’ fees in an escrow account so that it earns
interest for both class members and class counsel.?® Nonetheless, class
action settlements do not always provide for interest pending appeal.5?
Even when they do, the rate of interest in an escrow account is often
not very lucrative; class counsel can often generate a better return on
their money, whether by investing it in another class action case or
somewhere else. Thus, one way to understand the blackmail
phenomenon is as a willingness on the part of class counsel to settle
meritless appeals out of their own pocket in order, among other
things, to receive their fees and put them to higher uses during the
“months or years” they would otherwise wait for the appeals to be
resolved.

52. See SHAVELL, supra note 2, at 403 (setting forth the conventional settlement theory that
litigants decide to settle litigation based on their “estimate[s] of the expected judgment” and
their costs of litigating).

53. See supra notes 48—49.

54. See, e.g., PRINCIPLES OF THE LAW OF AGGREGATE LITIGATION, supra note 3, § 3.08 cmt. a
(noting that class members file objections that are “insubstantial” or “not objectively reasonable”
in order to extract a “side deal”).

55. See supra notes 48—49 and infra notes 57-67.

56. See, e.g., Stipulation of Settlement at 8, New England Health Care Employees Pension
Fund v. Fruit of the Loom, Inc., 234 F.R.D. 627 (W.D. Ky. 2006) (No. 98-99) (“The [Settlement
Fund] shall be transferred by the Defendants’ insurers . . . to the Escrow Agent within ten (10)
days following the entry by the Co