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Amicus Briefs and the Sherman Act: Why Antitrust
Needs a New Deal

Rebecca Haw

Power to interpret the Sherman Act, and thus power to make broad
changes to antitrust policy, is currently vested in the Supreme Court. But re-
evaluation of existing competition rules requires economic evidence, which
the Court cannot gather on its own, and technical economic savvy, which it
lacks. To compensate for these deficiencies, the Court has turned to amicus
briefs to supply the economic information and reasoning behind its recent
changes to antitrust policy. This Article argues that such reliance on amicus
briefs makes Supreme Court antitrust adjudication analogous to administra-
tive notice-and-comment rulemaking. When the Court pays careful attention
to economic evidence and arguments presented in amicus briefs, it moves the
process away from a traditional Article III case or controversy and towards
rulemaking under the Administrative Procedure Act (APA) where any inter-
ested party can influence the decision. In doing so, the Court sacrifices some
of the epistemological benefits of Article III's standing requirements. In the
case of antitrust, those costs are probably outweighed by how much the
Court benefits from hearing the amici's economic arguments. But while the
Court's hybrid rulemaking-quasi-administrative and quasi-judicial-may
improve upon the traditional judicial model, it cannot realize the full benefits
of APA rulemaking. The awkwardness of using amicus curiae briefs like
comments on a rulemaking suggests a more dramatic shift in authority over
the Sherman Act is necessary. Power to interpret the Act in the first instance
should go to an administrative agency.

Introduction

The Sherman Act's condemnation of "[e]very ... combination . . . in
restraint of trade" and "[e]very person who shall monopolize" is so unfo-
cused that whoever is in charge of its interpretation has broad leeway to
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shape economic policy.' That duty falls on the courts, who must sort out
the details of what practices and pricing schemes amount to unreasonably
anticompetitive behavior. As in other federal statutory cases, the Supreme
Court has the final word on the Act's meaning. But because the Sherman
Act is so vague and so broad, the Court's task in developing specific rules
under it is more like constitutional interpretation than statutory

2interpretation. Like constitutional law, the modem law of the Sherman Act
has been developed through the common law process: case-by-case adjudi-
cation of disputes between particular parties, over decades of refinement,
and even reversals.

But making law under the Sherman Act differs from deciding typical
common law questions. In defining contract or property rights, Justices can
reason primarily by analogy, informed by intuition and broad considerations
of morality and efficiency and constrained, of course, by precedent. But the
modem antitrust imperative demands technical and quantitative reasoning.
Antitrust rules must be designed to maximize consumer welfare through
economically efficient competition.5 For this kind of technical thinking, the
Justices need help. In the Supreme Court, help with understanding eco-
nomic theory and interpreting empirical data on competition (or, more
often, its absence) comes from amicus briefs, which often present more
economic arguments than the parties' briefs.6 Unsurprisingly, these amicus
briefs receive considerable attention from the Court and influence its
opinions.

1. 15 U.S.C. §§ 1-2 (2006).
2. William Howard Taft wrote that the words of the Sherman Act were written "with the

intention that they should be interpreted in the light of common law, just as it has been frequently
decided that the terms used in our federal Constitution are to be so construed." WILLIAM HOWARD
TAFT, THE ANTI-TRUST ACT AND THE SUPREME COURT 3 (1914).

3. Frank H. Easterbrook, Vertical Arrangements and the Rule of Reason, 53 ANTITRUST L.J.
135, 136-37 (1984).

4. See Abbott B. Lipsky, Jr., Antitrust Economics-Making Progress, Avoiding Regression, 12
GEO. MASON L. REv. 163, 165 (2003) ("[Tlhe rapid assimilation of microeconomics into antitrust
thinking makes almost every antitrust controversy an exercise in microeconomic analysis.").

5. See Daniel A. Crane, Technocracy and Antitrust, 86 TEXAS L. REV. 1159, 1212 (2008)
("Within the last few decades a broad consensus has emerged that consumer welfare and economic
efficiency are the overriding, if not exclusive, goals."); Easterbrook, supra note 3, at 138 (stating
that the Court views antitrust laws as a consumer-welfare prescription).

6. See, e.g., Brief of the Commonwealth of Virginia and Eight Other States as Amici Curiae in
Support of the Petitioners at 3-6, Pac. Bell Tel. Co. v. Linkline Commc'ns, Inc., 129 S. Ct. 1109
(2009) (No. 07-512), 2008 WL 4154540 (arguing that the Ninth Circuit's decision harms consumers
and protects competitors rather than competition); Brief of Amici Curiae Economists in Support of
Petitioners, Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007) (No. 05-1126), 2006 WL 2506633
(discussing how the parallel-behavior-is-enough standard would increase economic costs).

7. See generally Stephen Calkins, The Antitrust Conversation, 68 ANTITRUST L.J. 625 (2001);
Stephen Calkins, Supreme Court Antitrust 1991-92: The Revenge of the Amici, 61 ANTITRUST L.J.
269 (1993).
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In relying so heavily on arguments from nonparties, the Court mimics
the procedures used by other branches of government to make decisions
involving technical inputs and reasoning. When an agency regulates com-
plicated systems, like energy markets or the environment, it solicits third-
party input through notice-and-comment rulemaking.8 Similarly, the Court
looks to amici to parse difficult theoretical arguments and present empirical
data about competition economics. Friends of the court-trade
organizations, companies, and groups of professors-use amicus briefs to
solicit a particular rule from the Court, in the same way that those same
third parties lobby agencies through comments on rulemaking. And like an
administrative agency, the Court seems to feel some obligation to respond
to the amici's arguments in their final decision.

The Court is certainly right to open the conversation to all affected
parties, including amici who have economic arguments and data but not
Article III standing to join the suit. The Court is better off with the amici
than without them-the informational benefits of open amicus participation
outweigh the costs of relaxing justiciability requirements to give third par-
ties such a powerful voice in the litigation.9 But to be complacent with the
Court's current reliance on amici ignores a better solution.

Instead of forcing the Court to approximate agency decision making by
relying on amicus briefs, we should endow an antitrust agency with author-
ity to make Sherman Act rules in the first instance. 'o Such an agency could
go further than the Court can in soliciting expert opinions, conducting
studies, and collecting data. It would have the advantage of economic
expertise. And it would be accountable in a way that the Court is not, since
its rules and decisions would be subject to judicial review.

This Article proceeds in five parts. In Part I, I summarize the history
of amicus participation and justifications for its use in technical areas of law
like antitrust. Part II shows that in relying on amici, the Court acts like an
agency-but not quite. This Part explains the similarities and important
differences between the antitrust Supreme Court and a proper rulemaking
agency, arguing that the Court's hybrid solution sacrifices some of the
benefits of Article III's cases and controversies requirement while failing to
fully realize the benefits of Administrative Procedure Act (APA)
rulemaking. Part III provides two recent examples of Supreme Court
rulemaking in antitrust: Pacific Bell Telephone Co. v. Linkline

8. 5 U.S.C. § 553 (2006).
9. See Calkins, The Antitrust Conversation, supra note 7, at 628-38 (highlighting the ways in

which amici's arguments have advanced antitrust doctrine).

10. For the case for administrative antitrust decision making, see Crane, supra note 5, at 1212-

14 (discussing three features of modem antitrust that make it particularly suited to technocracy).
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Communications, Inc." and Leegin Creative Leather Products, Inc. v. PSKS,
Inc.12 In these cases, the Court made mistakes that were at least partially
attributable to its reliance on amicus briefs for economics. Finally, in
Section IV, I take up the idea that an agency should be endowed with
norm-creation authority over antitrust policy. I argue that where amicus
briefs fail, administrative procedures are more likely to succeed. Part V
concludes.

I. The Court's Use of Amici in Technical Cases

The Court's heavy reliance on amicus briefs is by no means unique to
antitrust; almost no case is briefed before it without some help from a
"friend."' 3  And the influence of amici on Supreme Court decisions is
significant.14 But a narrow reading of Article III's cases and controversies
requirement would make this participation of amici impossible, since under
that clause only parties with a justiciable dispute can petition a court for
redress. How did amicus briefs come to their current prominence, and what
do we know about their influence on the Justices?

A. The Rise of the Amicus Brief in the Twentieth Century

Article III limits the Supreme Court's jurisdiction to "cases" and
"controversies."15 To effectuate this requirement, the Court has created the
doctrines of standing, ripeness, mootness, and personal jurisdiction, to name
only a few. But amicus participation has opened a constitutional back door
to interested third parties who want to influence a judicial decision but lack
standing or injury.6 Although the constitutionality of amicus briefs is
uncontroversial,' 7 at times the Court has seemed ambivalent about their
proper role.

11. 129 S. Ct. 1109 (2009).
12. 551 U.S. 877 (2007).
13. Ninety-five percent of cases filed before the Supreme Court between 1996 and 2003

included at least one amicus brief. Omari Scott Simmons, Picking Friends from the Crowd: Amicus
Participation as Political Symbolism, 42 CONN. L. REv. 185, 193 (2009).

14. See Joseph D. Kearney & Thomas W. Merrill, The Influence ofAmicus Curiae Briefs on the
Supreme Court, 148 U. PA. L. REv. 743, 828-30 (2000) (concluding that amicus briefs do have an
impact on the Court, particularly when they come from major institutional litigants or the Solicitor
General).

15. U.S. CONST. art. III, § 2.
16. See Michael K. Lowman, The Litigating Amicus Curiae: When Does the Party Begin After

the Friends Leave?, 41 AM. U. L. REv. 1243, 1280-82 (1992) (warning that expanded use of the
amicus device allows would-be litigants to circumvent the standing requirements of Article III).

17. Some scholars have gone as far as to find a constitutional right to participate as amicus
curiae. Professor Ruben J. Garcia locates the right in the First Amendment's prohibition on
governmental interference with the "right of the people ... to petition the government for a redress
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HeinOnline  -- 89 Tex. L. Rev. 1250 2010-2011



Amicus Briefs and the Sherman Act

In 1939, the Supreme Court crystallized procedures for filing amicus
briefs in what is now United States Supreme Court Rule 3 7 .18 It allowed
amicus briefs to be filed with the consent of all parties, or when that was
denied, the consent of the Court.1 9 Governmental representatives-state
attorneys general and the Solicitor General-could file in any case.20 In the
decades after promulgating this rule, the Court was inundated by
"propagandistic" briefs in cases involving the House Un-American
Activities Committee and the Rosenbergs' espionage trial.2 1 Although the
Court did not materially alter the rules, it responded by adopting an
"unwritten policy of denying virtually all motions for leave to file as amicus
curiae" when the parties denied consent.22

But again the Court changed its mind, and by the 1960s its attitude
towards amicus participation was laissez-faire. Today, leave to file an
amicus brief is granted as a matter of course. Formally, the rules have not
changed-an amicus must get permission from either the parties or the
Court to file a brief.23  But since the Court's "current practice in argued
cases is to grant nearly all motions for leave to file as amicus curiae when
consent is denied by a party," in practice amici face an open door.24

Thanks to this permissive attitude, at least in part, the number of amicus
briefs filed at the Supreme Court rose 800% between 1946 and 1995.25

The Court's attitude towards third-party participation in suits loosely
tracked its feelings about another affront to Article III: administrative
agencies.26 In 1937, the same year it codified rules about amicus
participation, the Supreme Court upheld the constitutionality of the

of grievances." Ruben J. Garcia, A Democratic Theory ofAmicus Advocacy, 35 FLA. ST. U. L. REV.

315, 336-38 (2008) (quoting U.S. CONST. amend. 1) (emphasis added).
18. SUP. CT. R. 27.9, 306 U.S. 687, 708-09 (1939) (repealed 1954); see also Kearney &

Merrill, supra note 14, at 761 n.54 (chronicling the Supreme Court's changes to the rules governing
amicus briefs).

19. Id.
20. Kearney & Merrill, supra note 14, at 761-62.
21. See Samuel Krislov, The Amicus Curiae Brief From Friendship to Advocacy, 72 YALE L.J.

694, 709-11 (1963) (describing the increasing irritation with amicus participation building during
the 1940s and reaching "an apex of notoriety and criticism" in the early 1950s, due in large part to
lobbying from liberal groups in cases involving communism).

22. Kearney & Merrill, supra note 14, at 763.
23. SUP. CT. R. 37.3.
24. Kearney & Merrill, supra note 14, at 762; see also Ed R. Hayden & Kelly Fitzgerald Pate,

The Role ofAmicus Briefs, 70 ALA. LAW. 115, 118 (2009) (asserting that the U.S. Supreme Court
has traditionally been open to amicus curiae briefing); Simmons, supra note 13, at 195-96
(commenting on the Supreme Court's allowance of virtually unlimited amicus participation).

25. Kearney & Merrill, supra note 14, at 749.
26. Professor Samuel Krislov has traced the rise of amicus advocacy in part to the "emergence

of administrative agencies." Krislov, supra note 21, at 706. For a more recent observation along
these lines, see Simmons, supra note 13, at 193.
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National Labor Relations Act,27 a statute that gave broad authority to an
agency to adjudicate controversies. Described by one commentator as the
Court's "large-scale retreat from policing the structural boundaries of con-
gressional power," the opinion favored the nemesis of anti-New Dealers: the
NLRB.2 8 And just as the 1940s saw a clamping down on amicus briefs, so
the '40s witnessed the reining in of agency power in the form of the
Administrative Procedure Act. 29  Again the Court's attitude reversed, and
today it places minimal limits on agency action and effectively none on
amicus participation.

B. How the Court Uses Amicus Briefs

What accounts for the liberalizing of judicial attitudes towards amicus
participation? The Court's increased interest in amicus argument coincided
with the rise of legal realism, 30 which rejected the idea that judges discover
law as a scientist discovers physical properties of the universe. As the
Court began to imagine its role to be policy making, access to information
about the effects of that policy became necessary to make rules responsive
to social needs.' In Muller v. Oregon,32 Louis Brandeis filed an amicus
brief citing social scientific data about women in the workforce that proved
influential on the Court.33 The case challenged the constitutionality of
limitations on work hours for women, and the Court found support in
studies cited in Brandeis's brief indicating physiological differences in
women that the law could take notice of without violating equal

34
protection.

27. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 49 (1937).
28. GARY LAWSON, FEDERAL ADMINISTRATIVE LAW 192 (4th ed. 2007).
29. See George B. Shepherd, Fierce Compromise: The Administrative Procedure Act Emerges

from New Deal Politics, 90 NW. U. L. REv. 1557, 1678-79 (1996) (describing the APA as the result
of years of conservative attempts to curtail the power of New Deal administrative agencies).

30. Simmons, supra note 13, at 194-95.
3 1. Perhaps this is why Justices Frankfurter and Black, the former preferring an early form of

judicial minimalism and the latter more willing to "depart from a role of narrowly resolving
adversary disputes," disagreed about the proper role for amicus briefs. Krislov, supra note 2 1, at
717. Samuel Krislov, writing in 1963, traced the rise of amicus advocacy in part to the "emergence
of administrative agencies." Id. at 706. For further discussion of the Frankfurter-Black debate
about amicus curiae, see Simmons, supra note 13, at 195.

32. 208 U.S. 412 (1908).
33. Brief for the State of Oregon, Muller v. Oregon, 208 U.S. 412 (1908) (No. 107), 1908 WL

27605. Justice Brandeis's role in the litigation was ambiguous, since he appeared for the State of
Oregon, believing that "'the status of appearing as an official participant on behalf of the state
seemed ... an important element of strength for the defense."' Krislov, supra note 21, at 708
(quoting LOWELL MASON, THE LANGUAGE OF DISSENT 248 (1959)). It was not until 1916 that
Frankfurter observed that "Brandeis' role was essentially that of amicus curiae." Id. at 708.

34. See Garcia, supra note 17, at 340 n.150.
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After Brandeis's success in Muller, amici increasingly filed briefs
citing social science data in favor of a legal outcome.35  These briefs
became known as "Brandeis Briefs."36 Perhaps the most famous use of so-
cial scientific data in Supreme Court policy making is the brief submitted
by the NAACP in Brown v. Board of Education.3 7 The brief cited a study
as empirical support for the idea that school children were injured by segre-
gation in terms of academic advancement and self-esteem. The Court used
the brief and the study to bolster its opinion that was ostensibly based on
purely legal interpretations of equal protection, a notion not traditionally
thought to have foundations in social science.3 8

The empirics of Brandeis Briefs suggest that the Court pays attention
to amici because they provide good informational inputs for its policy
choice. Indeed, legal scholars have confirmed this hypothesis. In their em-
pirical study of amicus briefs before the Court, Professors Joseph Kearney
and Thomas Merrill tested the influence of amici against three models of
judicial behavior-the legal model, the attitudinal model, and the interest-
group model.39  The legal model suggests that judges are interested in
getting the case right, and the authors hypothesized that a judge operating
under the legal model "should be receptive to 'Brandeis Brief'-type infor-
mation that sheds light on the wider social implications of the decision."40
While their observations about the influence of amicus briefs on the Court
suggested some support for the attitudinal and interest-group models, on the
whole they interpreted their "results as providing the most support for the
legal model." 4 1

Anecdotal evidence for the informational value of amicus briefs
abounds. Justice Breyer has been an outspoken advocate of the informa-
tional benefits of amicus participation in particularly complex areas of law
and in questions that implicate technical or scientific issues. 42  Surveys of

35. See Ellie Margolis, Beyond Brandeis: Exploring the Uses of Non-Legal Materials in
Appellate Briefs, 34 U.S.F. L. REv. 197, 203 (2000) (noting that the introduction of nonlegal
material at the appellate stage "has been done since the early twentieth century, when Louis
Brandeis submitted his brief in Muller v. Oregon").

36. Id at 199 & n.12.
37. 347 U.S. 483 (1954).
38. See Margolis, supra note 14, at 230 (asserting that the Supreme Court relied on empirical

studies that indicated segregation "generates a feeling of inferiority as to ... status in the
community that may affect . . . hearts and minds in a way unlikely ever to be undone" to support the
decision in Brown).

39. Kearney & Merrill, supra note 12, at 748-49.
40. Id at 778.
41. Id at 816.
42. In a media interview, Justice Breyer said that amicus briefs containing technical information

"'play an important role in educating judges on potentially relevant technical matters, helping to
make us not experts but educated lay persons and thereby helping to improve the quality of our

2011] 1253

HeinOnline  -- 89 Tex. L. Rev. 1253 2010-2011



Texas Law Review

judges, Justices, and clerks confirm that among the most helpful "briefs are
those filed in technical cases by industry experts having a familiarity with
the specialized legal issues at stake.' The more sensitive and complex the
regulated system, the more help experts and professors can provide gener-
alist judges. Systems like the environment and economic competition fall
in this category.

But the informational model of amicus participation is not the only one
with traction; amicus briefs can also signal to the Court the number and
kind of supporters a rule has. And the courts do seem to be influenced by
this aspect of amicus participation, lending support to the affected groups'
model of judging under the influence of amici.4 Some judges are highly
critical of this use of amici. Judge Richard Posner has repeatedly rejected
motions for leave to file as amicus curiae, saying that the amicus brief
should not be a vehicle for groups to signal their political preference to the
court.45 In one instance denying such a motion, he said, "Essentially, the
proposed amicus briefs merely announce the 'vote' of the amici on the deci-
sion of the appeal. But, as I have been at pains to emphasize in contrasting
the legislative and judicial processes, they have no vote.'4 6  Judge Posner
has also complained about another effect of using amicus briefs to register
policy preferences: the irksome "me too" phenomenon that occurs when
amici pile on briefs that do not introduce new information or arguments. 47

decisions."' Justice Breyer Calls for Experts to Aid Courts in Complex Cases, N.Y. TIMES, Feb. 17,
1998, at A17.

43. Kelly J. Lynch, Best Friends? Supreme Court Law Clerks on Effective Amicus Curiae
Briefs, 20 J.L. & POL. 33, 41 (2004); see also Luther T. Munford, When Does the Curiae Need an
Amicus?, 1 J. APP. PRAC. & PROCESS, 279, 281 & n.14 (1999) (observing that expertise can be a
benefit offered by amici and giving an example from the New Mexico Supreme Court involving the
apportionment of water rights).

44. For defenses of this political use of amicus participation, see Garcia, supra note 17, at 317
("The amicus brief is a form of speech and petition, to which the courts should give due
consideration."), and Simmons, supra note 13, at 190 ("[T]he political symbolism of amicus curiae
participation reassures the public ... of the Court's democratic character.").

45. For a discussion of Judge Posner's attitude towards amicus participation and his hostility's
influence on other federal judges, see Garcia, supra note 17, at 326-30.

46. Voices for Choices v. Ill. Bell Tel. Co., 339 F.3d 542, 545 (7th Cir. 2003).
47. See Ryan v. Commodity Futures Trading Comm'n, 125 F.3d 1062, 1063 (7th Cir. 1997)

("The vast majority of amicus curiae briefs are filed by allies of litigants and duplicate the
arguments made in the litigants' briefs, in effect merely extending the length of the litigant's brief.
Such amicus briefs should not be allowed. They are an abuse."). Ostensibly, Supreme Court Rule
37 allows only amicus filings that "bring[] to the attention of the Court relevant matter not already
brought to its attention by the parties [that] may be of considerable help to the Court." But the
trouble is getting someone to go through the briefs in order to determine whether it meets this
standard, thereby defeating the time-saving aim of the rule. See Garcia, supra note 17, at 325.
Professor Stephen Calkins takes a positive perspective on redundant amicus briefs, extolling their
ability to provide "special emphasis" to an aspect of an antitrust case. Calkins, The Antitrust
Conversation, supra note 7, at 638-43.
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For better or worse, the Court does seem to be affected by signals of
policy preferences from amici.48 But Merrill and Kearney found that
identity, not number, of a party's supporters had the strongest influence on
the Court. 49  Unsurprisingly, Kearney and Merrill showed that among all
amici, the Solicitor General had the strongest influence on the Court,50 but
states, the NAACP, 5' and the ACLUS2 all seemed to enjoy the Court's ear.
And any amicus curiae can boost its credibility with the Court by taking a
position contrary to its apparent interests or from teaming up with an odd
bedfellow to file a brief jointly. When an amicus goes against the Court's
expectation, it is harder for the Court to dismiss the amicus brief as self-
interested lobbying.

II. When the Court Uses Amici for Economic Arguments, It Acts Like an
Agency ... Almost.

When the Supreme Court relies on amici for economic arguments in
deciding an antitrust case, it acts like an agency soliciting comments on a
proposed rulemaking. 54  Interested parties-but not parties to a concrete,
litigable dispute-are asked to present evidence and arguments relevant to a
policy issue. Both decision makers consider the information they receive
and justify their ultimate decisions against criticisms leveled in the
comments. Seen in this way, Supreme Court antitrust adjudication begins
to look more like administrative notice-and-comment rulemaking than it
does a judicial appeal.

48. See Garcia, supra note 17, at 340-41 ("Amicus briefs have played an important role in
communicating the views of social movements to the courts in numerous cases.").

49. See Kearney & Merrill, supra note 14, at 801, 811 (finding that while the total number of
briefs on a side was not correlated with success, briefs filed by the Solicitor General and other
institutional filers significantly affected outcomes).

50. Id. at 803-04. For a broader discussion of the Solicitor General's participation as amicus
curiae, see Simmons, supra note 13, at 211-14.

51. Lynch, supra note 43, at 50 (reporting that 11% of Supreme Court clerks responding to the
survey said that the NAACP's amicus briefs "always receive closer attention"). The NAACP's
influence with the Court has been long-standing. The group filed an amicus brief as early as 1915
in Guinn v. United States, 238 U.S. 347 (1915).

52. Id at 49 (reporting that 33% of Supreme Court clerks responding to survey said that they
gave the ACLU's amicus briefs more consideration).

53. See Calkins, The Antitrust Conversation, supra note 7, at 628-31 (discussing examples of
"an important antitrust repeat playing tak[ing] an unpredicted position").

54. Cf Garcia, supra note 17, at 338-40 (explaining that in cases involving administrative
rules, amici briefs provide an opportunity for interested parties to comment on administrative
rulemaking, and that amicus participation in statutory cases can perform a similar function in cases
interpreting statutes).

12552011]
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A. Similarities

1. The procedures are the same.-Congress authorizes the Supreme
Court to regulate competition by giving it the last word on what the
Sherman Act means. Thus, the Sherman Act is to the Supreme Court as
an organic statute is to an administrative agency-both a mandate and a
constraint. The Act's language is broad and imprecise; it is a significant
delegation of authority.56 And since a dozen petitions for certiorari raising
antitrust issues are filed each year57 and the Court takes only one or two of
these,58 it has some discretion in setting its antitrust agenda, if not quite the
unfettered discretion an agency enjoys in considering areas for rulemaking
under § 553 of the APA.59

The involvement of amici completes the metaphor. When the Supreme
Court grants certiorari in an antitrust case, it announces its intention to allo-
cate rights and resources under the broad mandate of the Sherman Act.
This announcement is like an agency's notice of proposed rulemaking
(NPR), with an important difference. In both cases, the decision maker in-
vites those who believe they have a stake in the outcome to present
evidence supporting their side. But when the Court grants certiorari, it an-
nounces merely its intention to resolve a dispute, not its proposed
resolution. 6 0 The imprecision of the certiorari-as-NPR metaphor may have
important implications since parties commenting on a rule making may
have more information about the agency's regulatory inclination than an
amicus does about the Court's.

Despite the imperfect fit, the similarities between certiorari and NPR
are striking: like the comment period, the time between grant of certiorari
and close of briefing gives third parties an opportunity to weigh in much

55. See Nat'1 Soc'y ofProf'1 Eng'rs v. United States, 435 U.S. 679, 688 (1978) (explaining how
Congress never intended to provide the full meaning of the Sherman Act but rather authorized the
courts to give meaning to the statute by drawing on common law tradition).

56. See Arthur S. Miller, Statutory Language and the Purposive Use of Ambiguity, 42 VA. L.
REV. 23, 23, 30 (1956) (explaining that Congress's use of ambiguous statutory language is
purposeful in order to delegate interpretation authority to the courts).

57. See Thomas G. Hungar & Ryan G. Koopmans, Appellate Advocacy in Antitrust Cases:
Lessons from the Supreme Court, 23 ANTITRUST 53, 53 (2009) ("From September 2002 to October
2008, 94 petitions were filed that presented issues of antitrust law .... ).

58. Id. (stating that out of 94 petitions concerning antitrust law issues, "the Court granted
certiorari in only ten, a rate of less than 11 percent").

59. See LAWSON, supra note 28, at 195-96 (describing the minimal restrictions on informal
agency rulemaking under the APA).

60. In this way, the Court's grant of certiorari is more like an agency's announcement that a
certain issue is on its agenda-these notices are published semi-annually in the Unified
Agenda of Federal Regulation. Peter L. Strauss, From Expertise to Politics: The Transformation
ofAmerican Rulemaking, 31 WAKE FOREST L. REV. 745, 761-62 (1996).

1256 [Vol. 89:1247

HeinOnline  -- 89 Tex. L. Rev. 1256 2010-2011



Amicus Briefs and the Sherman Act

like the comment period in an administrative rulemaking. Without amici,
the Court would be limited to considering two perspectives on the proposed
economic policy. But with the benefit of amici, the Court can consider
sometimes dozens of different perspectives on the issue, in the same way
that the comment period allows agencies the benefit of many opinions and
arguments about a rule.

Once the amici have spoken and the briefing period ends, the Court
hears oral argument, makes its decision, and writes an opinion explaining
and justifying the new antitrust rule. The opinion resembles the statement
of basis and purpose that an agency is obliged to publish after issuing a
final rule. 6 1 In fact, the drafters of the APA probably had judicial opinions

62
in mind when they created the statement of basis and purpose requirement.

Unlike the Court writing an opinion, an agency is required by law to
respond to major objections in its statement of basis and purpose. 63  But
even without this hard requirement, the Court's antitrust opinions often
address counterarguments from amicus briefs. One might expect the Court
to cherry-pick from the amicus briefs the arguments and data most suppor-
tive of their opinion and discuss only counterarguments that appear in the
parties' briefs. But in recent antitrust jurisprudence, the Court has spent
more time discussing the amicus briefs on the losing side than on the
winning side. This suggests that the Court feels an agency-like
responsibility to consider all the perspectives before it.

2. The players are the same.-Amicus curiae means "friend of the
court," and indeed the original idea seemed to be that these third parties
would be nonpartisan sources of information that might direct the court to
the objectively correct decision." That naive view has given way to the
realistic perspective-now taken for granted-that amici are more "friends
of a party" than "friends of the court.",6  Although in formal filings the

61. 5 U.S.C. § 553(c) (2006). For a discussion of the statement and purpose rule, see LAWSON,
supra note 28, at 280-83.

62. See LAWSON, supra note 28, at 280 (comparing the statement and purpose rule to a judicial
opinion).

63. Michael Abramowicz & Thomas B. Colby, Notice-and-Comment Judicial Decisionmaking,
76 U. CHI. L. REV. 965, 1023 (2009); see also, e.g., Reytblatt v. U.S. NRC, 105 F.3d 715, 722
(D.C. Cir. 1997) ("An agency need not address every comment, but it must respond in a reasoned
manner to those that raise significant problems.").

64. Stuart Banner, The Myth of the Neutral Amicus: American Courts and Their Friends, 1790-
1890, 20 CONST. COMMENT. 111, 111 (2003). The term comes from Roman law, under which "the
amicus, at the court's discretion, provided information on areas of law beyond the expertise of the
court." Lowman, supra note 16, at 1248.

65. See Krislov, supra note 21, at 704 ("The Supreme Court of the United States makes no
pretense of such disinterestedness on the part of 'its friends.' The amicus is treated as a potential
litigant in future cases, as an ally of one of the parties, or as the representative of an interest not
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amicus curiae moniker has remained, in opinion writing the Court has all
but dropped the "curiae." So when a Justice uses the now-popular phrase
"respondents and their amici" he makes no bones about who is friends with
whom.66

This evolution from friends of the court to friends of the parties need
not be a bad thing. As long as the potential biases of the amicus are clear, a
Justice can take its arguments and evidence with a grain of salt. 7  This
procedure of discounting the value of an argument by the bias of its author
is, after all, inherent to the adversarial process. 8 The trouble, of course, is
making the biases clear. If a party can hide self-interest behind the ostensi-
ble neutrality of a friend of the court, then a Justice will not perform the
appropriate discounting. The Court probably had this problem in mind
when, well after it lost its innocence about who were its "friends," it
amended the amicus curiae rules to require a disclosure statement at the
beginning of any amicus brief stating the author's interest and relationship
to the parties. 69  Now judges and Justices simply assume that filing an
amicus brief is a self-interested act. 70

otherwise represented." (citation omitted)). Or, in the words of then-judge Samuel Alito, "an
amicus who makes a strong but responsible presentation in support of a party can truly serve as the
court's friend." Neonatology Assocs., PA, v. Comm'r, 293 F.3d 128, 131 (3d Cir. 2002).

66. See, e.g., Bilski v. Kappos, 130 S. Ct. 3218, 3248 (2010) (Stevens, J., concurring)
("[P]etitioners and their amici...."); McDonald v. City of Chi., 130 S. Ct. 3020, 3047 (2010)
("Municipal respondents and their amici . . . .").

67. This is perhaps the reason why some of the most powerful briefs in antitrust cases are
those in which the author advocates a position apparently contradictory to its interests. For
example, amici briefs of the United States, though always influential, take on a particular
persuasiveness when they support an antitrust defendant in the Supreme Court. "Attention is
drawn any time an important antitrust repeat player takes an unpredicted position. No court can
lightly dismiss an amicus filing by the Antitrust Division, the FTC, or the states that recommends a
resolution against their litigating interests." Calkins, The Antitrust Conversation, supra note 7, at
628.

68. Rejecting Judge Posner's criticism of partisan amicus briefs, then-Judge Alito wrote that
bias among amici comports with "the fundamental assumption of our adversary system that strong
(but fair) advocacy on behalf of opposing views promotes sound decision making." Neonatology
Associates, 293 F.3d at 131.

69. Kearney & Merrill, supra note 14, at 766. The Court amended its formal rules on amicus
participation in 1997 to require each nongovernment-authored amicus brief to "indicate whether
counsel for a party authored the brief in whole or in part and whether such counsel or a party made a
monetary contribution intended to fund the preparation or submission of the brief, and [I] identify
every person other than the amicus curiae, its members, or its counsel, who made such monetary
contribution." SUP. CT. R. 37.6.

70. See Jaffee v. Redmond, 518 U.S. 1, 35-36 (1995) (Scalia, J., dissenting) ("Not a single
amicus brief was filed in support of petitioner. That is no surprise. There is no self-interested
organization out there devoted to pursuit of the truth in the federal courts. The expectation is,
however, that this Court will have that interest prominently-indeed, primarily-in mind."). This
attitude is widespread. See Linda Sandstrom Simard, An Empirical Study of Amici Curiae in
Federal Court: A Balance ofAccess, Efficiency, andAdversarialism, 27 REV. LITIG. 669, 700, 708-
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The authors of notice-and-comment rulemaking probably never went
through the naYve stage of believing that third-party comments might come
from selfless experts whose only interest was in helping the agency get it
"right." In its 1947 Manual on the Administrative Procedure Act, the
Department of Justice anticipated that comments would come from
"interested persons." 71 So as the Court's attitude towards amicus briefs has
become more jaded, it has approached the typical agency's view of
comments made during informal rulemaking.

In the same way that courts do not decide an antitrust case by tallying
up the amici on either side, comment collection during agency rulemaking
is not the same as putting the rule to a vote-agencies must respond to ma-
terial comments, but they need not be swayed by the fact that a majority of
interested parties favor one outcome.7 2 In this way, both administrative
rulemaking and judicial decision making are less political than legislative
proceedings, even if we grant that comments and amicus briefs come from
politically motivated parties.

B. Differences-the Court's Hybrid Falls Short of Notice-and-Comment
Rulemaking

The analogy between antitrust adjudication in the Supreme Court and
agency rulemaking is imperfect in salient ways. First, amici's arguments
are constrained by the existence of named parties to the dispute. Second,
the Supreme Court lacks the expertise that would allow an agency to parse
theoretical economic arguments and interpret data critically. Third, Justices
have no obligation to respond to amicus briefs-indeed they don't even
have to read them. Finally, and somewhat ironically, Supreme Court deci-
sions are not subject to judicial review. These differences mean the Court's
rulemaking lacks both the informational benefits and the procedural protec-
tions of notice-and-comment rulemaking. If we think the APA has
improved agency decision making, then we should be worried about ways
in which Supreme Court antitrust policy making falls short of the APA's
requirements.

1. Fewer Perspectives.-In its simplest form, a legal dispute in our
adversarial system is polar: two sides represent opposed interests and each

09 (2008) (reporting that the majority of surveyed federal court judges and Justices consider an
amicus curiae's financial relationship to a litigant when deciding whether to grant leave to file).

71. LAWSON, supra note 28, at 240.
72. See Grand Canyon Air Tour Coal. v. FAA, 154 F.3d 455, 468 (D.C. Cir. 1998) (affirming

that agencies must respond to comments that are "relevant and significant"); Natural Res. Def.
Council, Inc. v. EPA, 822 F.2d 104, 122 n.17 (D.C. Cir. 1987) (clarifying that an agency is not
obliged to issue rules that comply with the position adopted by the majority of comments).
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seeks to win the case. This structure is thought to ensure vigorous repre-
sentation of the interests at stake.73 In the traditional domain of the
common law, this structure makes sense. Rights relating to property,
contract, and tort can be easily conceived of as resolving a struggle between
two individuals with conflicting interests. But for creating large-scale pub-
lic policy-where the interests at stake are myriad, complex, and
technical-this dialectic structure of adjudication makes less sense.74

Crafting a new antitrust rule is a complex optimization problem in
which economic theory and data are used to maximize the undefined
"welfare" of a class of people that includes literally everyone: "consumers."
But the parties to a Supreme Court antitrust case are usually only two, and
often neither can credibly claim to represent the consumer.7 Naturally, a
party only presents economic theory or data if it furthers its own litigation
strategy. This leaves a lot of economics out of parties' briefs, either be-
cause it is too complicated to be effective in swaying the Justices (as
opposed to more familiar modes of argument like parsing precedent or
statutes) or because the data or theory support a third position that benefits
neither side.

In theory, the use of amici can ameliorate this problem. They can
present a third (and fourth and fifth) perspective on the dispute, even
suggesting an outcome not advocated by either side. And filing an amicus
curiae brief is a way for an expert with all the right information but without
the legally protectable interest to present economic evidence. Concern
about the lack of consumers' representation and about inadequate efficiency
arguments from the parties' briefs probably accounts for some of the
Court's attention paid to amicus briefs. And it certainly would explain the
attention paid to the Solicitor General, whose briefs have the technical
savvy and pro-consumer focus of the Department of Justice Antitrust
Division. And since it is the Court's practice to allow all amicus briefing,
then the Court could, in theory, get the same variety of perspectives that an
agency enjoys during the comment period.

73. See, e.g., Penson v. Ohio, 488 U.S. 75, 84 (1988) ("The paramount importance of vigorous
representation follows from the nature of our adversarial system ofjustice.").

74. See John 0. McGinnis & Charles W. Mulaney, Judging Facts Like Law, 25 CONST.
CoMMENT. 69, 109 (2008) ("[T]he judicial process has trouble capturing the multiple perspectives
that best map reality, because in some cases there may be more plausible positions than there are
litigants.").

75. Cf Richard A. Posner, The Federal Trade Commission: A Retrospective, 72 ANTITRUST
L.J. 761, 771 (2005) ("The usual complainant about a sales practice is not a consumer, who
generally has little to gain from even a successful proceeding, but a competitor of the seller who is
employing the practice.").

76. See United States v. Barnett, 376 U.S. 681, 738 (1964) ("This court has recognized the
power of federal courts to appoint 'amici to represent the public interest in the administration of
justice."' (quoting Universal Oil Prods. Co. v. Root Ref. Co., 328 U.S. 575, 581 (1946)).
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But the number of amicus briefs that the Court receives in a case is
typically a fraction of the number of comments an agency receives during a
rulemaking.7 7  This observation has several possible explanations. First,
although it is the Court's practice to give permission to all amicus
participation, it is free to deny it. In contrast, an agency engaged in § 553
rulemaking must allow any interested party an opportunity to comment on
the agency's proposed rule. If the Court can refuse to accept an amicus
brief (and in the early part of the New Deal, it was the Court's practice to
not accept amicus briefs), some groups may fear being perceived by the
Court as unqualified to argue before the court or as representing fringe in-
terests and so will not invest in writing a brief.

Second, amicus argument must conform to the format of a legal brief
and any additional requirements Rule 37 imposes. 7 9 This means that writ-
ing an amicus brief without a lawyer is taking an unadvisable risk that your
submission will appear amateurish. Legal writing takes time, and a
lawyer's time takes money, typically enough to dwarf the fee for filing an
amicus brief with the court in the first place.80 And the brief must be filed
according to the Court's byzantine filing procedures.8 1 Details matter; even
slight deviations from the conventional font, color, or weight of page can
mean your brief is not read.82 In contrast, comments on a proposed
rulemaking can take any form and are often made online.83  Ironically,
courts cite the openness of notice-and-comment rulemaking as a reason for
greater judicial deference when a rule is challenged in court.

77. See Kearney & Merrill, supra note 14, at 754 (discussing the increase in the mean number
of amicus briefs per case from about .50 in the late 1940s to 4.23 in the 1990s); Stuart Shapiro,
Presidents and Process: A Comparison of the Regulatory Process under the Clinton and Bush (43)
Administrations, 23 J.L. & POL. 393, 404-05 (2007) (comparing the number of comments federal
agencies received on rules under both the Clinton and Bush administrations). For example, in a
typical EPA case from the 1980s the agency received 192 comments raising 400 issues.
RICHARD J. PIERCE ET AL., ADMINISTRATIVE LAW & PROCESS 329 (5th ed. 2009).

78. 5 U.S.C. § 553(c) (2006).
79. SUP. CT. R. 37.
80. And this cost is incurred even if the Court ultimately denies the party the right to file. "It is

awkward, to say the least, to bill a client for a brief the court refuses to accept." Munford, supra
note 43, at 282.

81. See SUP. CT. R. 37 (indicating various requirements for the filing of amicus curiae briefs).
82. See SUP. CT. R. 33 (listing specific color, font, and weight requirements for different types

of documents submitted to the Court); see also Lynch, supra note 43, at 44 (reporting clerks' bias
against amicus briefs with even minor variations from the Court's paper weight and font
requirements).

83. STEVEN P. CROLEY, REGULATION AND PUBLIC INTERESTS 118-19 (2008).
84. See, e.g., Nat'l Petroleum Refiners' Ass'n v. FTC, 482 F.2d 672, 683 (D.C. Cir. 1973)

(observing that rulemaking opens up agency policy making to a broader range of criticism and
advice than adjudication); cf also CROLEY, supra note 83, at 118 ("Formally[] at least, rulemaking
is open and inclusive, and parties can participate on their own initiative and directly with the
agency.").
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Not only are the numbers of participants lower in Supreme Court
adjudication than in agency rulemaking, but also the spectrum of ideas and
opinions put before the Court is likely to be more limited. Although they
are not required to declare their support for one of the parties in the case,85

most amici filing with the Court, including the Solicitor General, do.86 This
is probably because amicus briefs are often solicited by one side of an anti-
trust dispute. And, even if a lawyer prepares a brief without prompting
from either side, he is trained to see disputes as having two sides.87

Moreover, from a rhetorical perspective, preserving the appearance of a
two-sided debate makes sense, since the record and briefs from the lower
court proceedings frame the issues as binary.88 Justices, themselves lawyers
trained in dialectic argument, are likely to consider each argument as
cutting one way or another. 89  A good lawyer is loath to be seen by the
Court as complicating the issues. So even if amici represent diverse per-
spectives on a case, all filing parties on a given side have incentives to
downplay differences of opinion in order to conform to the adversarial
model of litigation.

Amicus briefs sometimes provide good economic arguments, but the
Court must take them as it gets them.90 In contrast, agency rulemaking can
involve active investigation into an issue.9' Comments made during a rule-
making can inform an agency's decision, but the agency is by no means
limited to those comments as informational inputs. An agency can solicit

85. See Sup. CT. R. 37.2(a) (setting forth the filing requirements for amicus briefs but not
explicitly requiring briefs to support one side or the other). In Leegin, two economists filing as
amici refused to take sides. See Brief for William S. Comanor & Frederic M. Scherer as Amici
Curiae Supporting Neither Party, Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877
(2007) (No. 06-480), 2007 WL 173679; see also McGinnis & Mulaney, supra note 74, at 109
("[T]he judiciary permits amicus briefs to represent positions different from those advanced by the
plaintiff or defendant.").

86. EUGENE GRESSMAN ET AL., SUPREME COURT PRACTICE 740 (9th ed. 2007).
87. See ROBERT A. KAGAN, ADVERSARIAL LEGALISM: THE AMERICAN WAY OF LAW 244

(2003) (observing that American lawyers are trained to argue for their clients rather than for the
"best" overall resolution).

88. Professor Horowitz makes the broader point that "amici do not have the ability to shape the
issues or the factual record . . . amicus participation so often begins on appeal, after the record is
frozen." DONALD L. HOROWITZ, THE COURTS AND SOCIAL POLICY 44 n.56 (1977).

89. See KAGAN, supra note 87, at 244.
90. Technically, the Court can request amicus participation, but it usually only uses this power

to ask the Solicitor General to file a brief. See Garcia, supra note 17, at 323 (noting that federal
courts have the power to request amicus briefs and that the Supreme Court regularly invites the
Solicitor General to submit them).

91. See LAWSON, supra note 28, at 8-9 (explaining that agencies spend most of their time
"analyzing, investigating, synthesizing, deliberating, planning, and studying").
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